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HYPONATRAEMIA INQUIRY - CLINICAL NEGLIGENCE
Background | '

1 Following the demise of the Medical Defence Organisation in 1990, the HPSS
assumed responsibility for the setlement of clinical negligence cases, with the
management of the claims prdcess being taken forward by the individual Boards and
Trusts involved as the legal respondents in each case.

2. Prior to the introduction of the previous conservative government's health reforms all
cases were handled by the 4 Health and Social Services Boards. As Trusts came on
stream between 1993 and 1996 responsibility for responding to new cases transferred
to them as legal entities. Much of the content of F Circulars from 1990 reflects these
changes. ‘ -

3. | Changes to the arrangements for the handling of clinical negligence cases at the tirhe
of the deaths of Adam Strain (28.11.95), Lucy Crawford (14.4.00) and Rayche!

. Ferguson .(7.6.01) and since, have been notified to HPSS through various HSS (F)
ciredlars, (INEE, AN BRI BT SR A

4. The a_rfangenﬁents for handling clinical negligence in place at the time of the first death
. 28 Novernber 1995 stem from those of 1990.

. b A copy of each circular notifying a change Is appended and a summary provided
... helow. Appendix 1 lists the various circulars that have beenissued. o
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| -Backgrouh’_&*tcycﬁﬁieéa:Negligénce:P,bligyﬁat;.faé.gﬁs’_'(Adér'ﬁ'é't'rai'h died 281198

HSS (TC8) 14/89 [Tab 1] issued on 21 December 1989, HSS (F) 1/90 [Tab 2] issued 16

i

-January 1990, superseded by HSS (F) 20/02, and HSS (TC8) 12/80 [Tab 3] issued on 8

November 19_90
- 6. Describe the changes in the handling of clinical negligence arrangements from 1

January 1890.

- 7. Erom 1 January 1980 the Boards superseded the Medical Defence Organisations and

provided indemnity and carried the costs and damages of medical negligence claims

- against medical and dental practitioners. This change was prompted by the a rapid

rise in medical defence subscriptions in the 1980s due {0 both the number of, and size
of clinical negligence awards made by the courts. ‘

8. From 1 January 1980 Boards were asked to:

s Assume responsibility for new and existing claims of medical negligence _

« Ensure a named officer had sufficient authority to make decisions on the conduct of
cases on the Board's behalf - o :

o Cease the requirement that their medical and dental staff subscribe to a recognised

- professional defence organisation and cease to reimburse two-thirds of medical

defence subscriptions - . !

« Distribute urgently to all medical and dental staff copies of a leaflet explaining the
new arrangements ' '

« Submit by May 15 a return of the clinical negligence liabilities for the financial year
‘to enable the Department to assess resource consequences and provide an audit
check. ' ' :

9. Circular HSS(TC8)12/90 also advised that the general provisions of the indemnity
' arrangements would apply equally to HS Trusts who would be liable for the negligent
acts or omissions of their staff from the time that such Trusts became operational,

Clinical Negligence Policy Since 1995

HSS (F) 26/97 [Tab 4] ,isspedwo_n_ 20 June 1997 and superseded on 12.9.62 by HSS (F)

10.  Provided interim guidance on the funding of clinical neg!igence claims for the new HSS

Trusts with responsibility being dependent on whether the incident related to pre-Trust
period in which case it would be the responsibility of the Board or post-Trust in which
case the Trust was responsible

11, It advised of the o ent sstablishment of the Central Fund in April 1998 which wili -
be funded through contributions from Boards on a capitation basis, to manage
payment of claims. '
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A P “The Central Fund will be administered by the Gentral Seivices Agency and will require -
T SIS 10 ihfo_rm‘i'it*quartemy«-in@adyanee:of:-settiempntsfw'hioh,;wm‘,like_ly require payment

within the forthcoming quarter to enable the funding requirements to be estimated. 1t
established that for payments from the Central Fund, a payment request including
settlement costs and any fees should be submitted by the Trust, aliowing the CSA to
transfer the funds to the Trusts who will then pay the recipient directly.
- Reimbursements are then sought from.the Board on a capitation basis.

HSS (F) 19/98 [Tab 5] issued on 15 May 1998 and superseded on 21.4.00 by HSS (F).
19/006 - ' _ : o -

13, Advised of the funding and administrative arrangements of the new Clinical
Negligence Central Fund, established from 1 April 1998, which was set up to meet the
costs of post-Trust settiements. 1t is advises that the Fund is to be administered by the
Central services Agency and how Trusts may access the fund. _

HSS (F) 2098 fssued 15 May 1998 [Tab 6] — extant.
14.  The purpose of this _Finénce Directorate circular to all Trusts and Boards was:

« To set out the guidance on the handling of clinical negligence claims and outline
the requirement for each HPSS body to “set up and regularly maintain a database
with information on all claimg”. in addition each body “will be required to submit a
subset of this information annually to the Central Services Agency”. ' '

« to highlight that following the assumption of responsibility for claims by Trusts, the
Department emphasised the need to ensure that Trusts have procedures in place
to administer the claim handling process, and provided detailed guidance on the
data that should be held locally. :

» To advise Trusts of the £950,000 delegated limit for Departmental approval of
Trusts’ clinical negligence out of court settlements. Settlements above this figure
required. prior Departmental approval. '

HSS (F) 20/98 Suppiement Number 1 [Tab 7] issued on 21 January 1999 (superseded
on 12.9.02 by HSS (F) 20/02). :

15.  This circular was issued to:

s “bring 1o the attention of HPSS bodies a pre-action protocol for handling clinical -+ -
negligence claims which NHS Trusts and Health Authorities in Great Britain were
expected to foliow from April 1999. This protocol was the first major initiative of The
Clinical Dispute’s Forum formed in 1997 as a result of Lord Wooifs Access t0
Justice Inquiry of 1996, a detailed review of the problems of handling clinical
‘medical negligence claims. ‘

L, ise ihat the protocol was to be a model of best practice fo ITProvS the pre-

action communication between parties leading to an Tncrease in the number of pre
action settlements. Through establishing a’ timetable for the exchange of
information relevant to the dispute, setting standards for the contents of
correspondence, the intention was to assist parties in making an informed

DHSSPS.
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IR judgement

i n-the meits of their case earlier-in the pracess, leading to an increase "~

in:the-nuumber.of pre-action.settisments

HSS (F) 21/98 [Tab 8] issued on 14 May 1998 (circular is extant)

16..  Provided guidance to HPSS bodies on the use of structured settlements, {payment of

~damages annually as tax free instalments in comparison to lump sum payments

covering future foss of earnings and/ or life time care) of £250,000 and above with the

aim of reducing the financial impact of clinical negligence on the HPSS while offering
security to plaintiffs. - _

HSS (F) 28/99 [Tab 9] issued on 29 July 1999 (circular is extant)

17. | Advised HPSS bodies of the arrangements when requesting approval to settle clinical
negligence claims above their £250,000 delegated limit and included details of the
information to be submitted to the Depariment with the application.

Clinical Negligence Pdlicy Since 2000 (Lucy Crawford died 14.4.00)

HSS (F) 28/99 S'upp!ement Number 1 [Tab 10] issued on 9 July 2001~ extant

18. Reminds HPSS bodies that all requests for approval to settle clafms above £250,000

Clinical Negligence Policy Since 2001 (Raychel Ferguson died 7.6.01)

' must be submitted to the Department in advance with all required documentation. 1t
further advises that DFP approval is required in alt potential payments in excess of £1
million.

HSS (F) 19/00 [Tab 11} issued on 21 April 2000 - extant

19.  Advised HPSS bodies -of the expansion of the Clinical Negligence Central Fund from
31 March 2000 to manage the payment of all clinical negligence settiements, both pre
and post Trusts. It advised of the revised accounting arrangements for each HPSS

" body superseding the accounting guidance contained in HSS (F) 19/98.

HSS (F) 17/01 issued on 8 March 2001 (super_s.eded on 12.9.02 by HSS (F) 20/02)

20. - Advised HPSS bodies of the revised administrative arrangements for the Clinical
~— Negligence Central Fund following its expansion from 31 March 2000. it stipulated the -
costs that will be reimbursed by the Central Fund and provided the format for claiming
reimburserent in its annexes. -

21.  Required HPSS bodies to supply CSA and the Department by 30 June each year with
details of all potential settlements in the past financial year.

DHSSPS - -
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HSS (F) 20/02 issued ‘on 12 September 2002- :t'he'_-;:u"rre:n_.t guidah‘c;-_e_'f_rqu'n the _Dé_par‘thjer__if et

—="to-HPSS bodies:

EI

22.  This re_Vi-sion was prombted by the NIAO Report and it advisés HPSS bodies on the
prevention +of claims and claims handling. The guidance reflects the Department's:
intention of developing an approach that: ' :

o Provides for redress for individuals and their families who have suffered as a result
of clinical negligence. :

s Provides value for money for the taxpayer

e Protects staff from vexatious allegations , : -

+ Ensure that where necessary appropriate action is taken to prevent the occurrence
of similar incidents in the future.

This circular in effect:

« Re-issued the Pre-action Protocol contained in HSS(F) 20/98 Supplement Number
1 which it superseded and; - ' ' : _

» Encourages bodies to follow the principles and timescales drawn up by the Lord

. Chancelior's Department for use in England and Wales. As the protocol was -
developed in GB, compliance is not mandatory for the legal profession in N Irefand

»  Requires HPSS bodies to carry out a review of all ongoing cases on an annual
basis, Chief Executives must sign off the review has been carried out and provide
a summary of its main findings to the Department and CSA.

23 Atthe issue date Sept 2002, the Northern Irefand Court Service were about to
- begin working with the Law Society of Northern Ireland to introduce a local
protocol for Clinical Negligence cases. The Claims and Litigation Steering
Group are liaising on this matter.

NIAOQ Report on Clinical Negligence

24, This study was reported in July 2002 with a subsequent PAC hearing in September

2002. The PAC report has not as yet been published. The Department has identified
27 recommendations of which 18 are considered to have been fully implemented and
7 partially implemented. itis expected that these will be fully implemented during
- 2005/2006. The remaining two recommendations are subject to ongoing discussion
petweer the Departiental Solicitors Office and fhe NI Court Service. The position in
 relation to each recommendation is attached at Tab A.

Comp'ariso‘n with GB and Planned Future Developments

25 The Departmental Claims and Litigation Steering Group was set up in January 2003 to
. __take forward a number .gf_is.sugs,and_,r.ecommendations_containe.d,,in.theA.No:the.rn. Cme e
Ireland Audit Office report “Compensation Payments for Clinical Negligence”, '
- published in 2002. A subsequent hearing of the NI Publi¢ Accounts Committee on
19 September 2002 sought assurances that the Department and the HPSS were doing
everything possible to minimise expenditure and have in place robust information
systems to quantify the issues and assist learning. :

DHSSPS
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26, Departmental Board members and inister have beenreguianyinformed-of progress=—
~ on this issue, including recent developments in other UK countries with regard to
. clinical negligence. Recent emphasis has focussed on the publication, in July 2003,
of “Making Amends”. This report, from Professor Sir Liam Donaldson, Chief Medical
Officer for England, set out proposals for reforming the approach to clinicai negligence
in the NHS. As a consequence, the NHS Redress Bill has been prepared and was
mentioned in the Queen’s speech at the most recent opening of Parliament. This Bili
is due to go before Parliament in October 2005. Since the publication of “Making
~ Amends” the Claims and Litigation Steering Group have been considering how to
introduce simitar reform in Northern Ireland, and have met with colleagues in other UK
countries on a regular basis to discuss progress and the subsequent consequences
for NI.

Current Position in Other UK Countries and Republic of Ireland

27.  The systems and arrangements for management of claims and legal issues have been
examined in Southern lreland, England, Scotland, and Wales. Centralised information
systems and “risk pooling” arrangements are well established in other neighbouring
countries. Generally, the “pooling arrangements” provide indemnity for organisations
whose contributions to central funds are based on various elements including
organisational size, ctaims history, risk arrangements, and type of activity. There are

_varying arrangements for involvement of organisations in the progression and
management of claims and whether it is mandatory or voluntary to participate.

28.  in England, the NHS Litigation Authority was established in 1995 to manage and raise
the standards of Risk Management in the NHS, to ensure claims were managed
consistently and to manage the financial consequences of such claims. There is no
equivalent organisation in Northern jreland.

Current Position in Northern Ireland

29.  Northern Ireland is the only region where there is no centralised-approach to claims
management. At present, the Department plays no active role in the management of
claims and litigation cases, with claims management being totally devolved to HSS

“Boards and Trusts, wha have responsibility for the management, processing,
settlement and outcome of clinical negligence claims. The only central activity is the
regional clinical negiigence fund, which is financed by DHSSPS and administered by
the Central Services Agency. Boards and Trusts apply to this fund for re-imbursement

of costs expended on clinical negiigence claims.

30, One of the recommendations contained in.the. NIAO Renort was the creation and .-
regular update of a central database for clinical negligence claims in the HPSS. This
database has been set up, and an initial update was provided by HSS Boards and
Trusts for March 2004. However, there have been concerns raised about the guality
and accuracy of this data. Subsequentto a workshop held in May 2005 with HSS

DHSSPS
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Cialms Managers a further update is due to be prov:ded for March 2005 and 6- SR -

e "nonthty updates will-then: be avatlab!e from-this-date..

FeaS|b1|1ty of adoptmg GB !eglslat!on in Northern Ireland

31. 1t was originally thought that many aspects of* Makmg Amends” and subsequent
legislative changes in England could be reciprocated locally in Northern Ireland.
However, following discussion with DoH colleagues, the Claims and Litigation Steering

- Group now believe this would no longer be a feaSIbIe option, for the fotlowmg reasons:

.o The mtegrated nature of Health and Personat Services in Northern fretand. The
NHS Redress Bill is only designed to deal with claims relating to health care, and
will not be directly applicable to integrated orgamsations

e Claims management in Northern treland is totally devolved, with each Trust and
Board making its own arrangements for managing and progressing claims. As a
consequence there is an absence of central knowledge and expertise to ensure
equitable application of the Redress Scheme.

Proposed Work Programme for DHSSPS and HPSS

32, ltis intended that this work programme will take the form of two separate strands
wh!ch are intended to report by December 2005:

s To consider financial pooling and centrat funding of claims,
= Processes for c[aims management.

33, In addition, the Clalms and Litigation Steering group wili consider improving the quality
- and management of information across HPSS organisations and the use of
information contained in the central database. They will also be liaising on the
potential reforms within the clinical negligence area, such as a Redress Scheme.

Trends in Clinical Negligence

34.  Same information on trends in cltnlcal negligence in Northern irefand is contamed in
Tab B _ _

35, - As requested F'have copted this minute to lan Carson, Dr Campbelt Andrew Hamilton
and Andrew Browne, but without the circular attachments, which have on[y been
included with this correspondence (given the scale)

JULIE THOMPSON
Director of Finance
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.. GlinicalNegligence.Information-... . o
1) Paymenté by year |
. £m
Year
1991/92 2 \
1992/93 3
1993/94 6
1994/95 5
1995/96 3
1996/97 4
1997/98 6
1998/99 - 12
1999/00 5
2000/01 ]
2001/02
- 2002/03 14
2003/04 15
-2) Number of new claims by year
Total new claims | Total new claims Number of new
to Boards to Trusts claims lodged
1994/95 350 180 530
1995/96 312 - 245 557
| 1996/97 213 365 578
1997/98 167 465 632
| 1998/99 EN 500 613
1999/00 54 501 555
2000/01 70 638 708
DHSSPS. . 330-108-013




TabB .

3) Movements in provisions 199/00 —~ 2003/04
e 99/00 | 00/01 01/02 02/03 03/04
AT 1% April - |1 94,076 100,039 97,959 106,405 |84,780
Adjustment - | -19,597
Arising 4,438 21,857 23,501 21,030 24,052
Utilised -4,081 -8,701 | -7,415 -13,550 -15,194
Reverse unused |0 19,487 13,046 |-13,827 |-7,259
Unwinding 5606  |4,151 5,406 4,319 3,241
At 31 March 100,039 | 97,959 106,405 | 84,780 89,620

DHSSPS S L ' 330-108-014
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