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Article 2 and Healthcare Fatalities
Tony McGleenan'’

1.0 Introduction.

1.1. Sudden and unexpected death arising from surgical or medical intervention
can leave the family of the deceased with many unanswered questions. In
particular, there may be a demand for information about the circumstances
surrounding the deéth ln order to determine how and why it occurred.
ISimilarIy, hospitals and healthcare frusts have an interest in understanding
the systemic or individual causes of such a "‘faté!ity and, where appropriate, in
implementing measures to prevent a recurrence.’ Developme‘nts iNn human
rights law c'oinoide with these lnterests of relatives and healthcare
'professmnals in that the law may now impose procedural obllga’uons on public
authorities under Article 2 of the Convention to ensure that deaths in hospital

are adeq'u_ateiy Investigated.

1.2, In 2002 a total of 14,586 people died in Northern reland.” Some 436 of those
| deaths\ocourred in Northern Ireland hospitals within 30 days of .a surgical
orocedure.” The Northern Ireland Court Service in their conéultation paper for
the redesign of the Coroners Service reported that a total of 3563 _deathé were .
reported to the Coroner in Northern lreland in 2002 and a total of 230 Inquests

were held.* This data shows that, of the deaths which occur annually in

! Professor of Law, University of Ulster; Barrister of the Inn of Court of Northern Ireland and of the Honorable
Society of King’s Inns, Dublin. t.mcgleenan(@ulster.ac.uk .

' For an argument that all deaths in surgery should be subjected to forensic and statistical analysis see de Leval,
M. “Facing up to surgical deaths.” 328 British Medical Journal 361 (2004),

* Registrar General’s Quarte:rly Report for Northern Ireland. Northern Ireland Statistics and Research Agency.
No. 327 (2003). The total in 2001 was 14513 and for 2000 the total number of deaths was 14903,

* National Confidential Enquiry into Perioperative Deaths. London. (2003). (available at www.ncepod.org.uk).
The report also contains data for deaths in Northern Ireland hospitals i 2000-2001. In that period there were
399 deaths recorded. A table outlining this data is enclosed in Appendix I. The National Confidential Enquiry
mto Patient Outcome and Death (NCEPOD) reported in 2003 that 20,130 deaths had occurred in England,
Wales and Northern Ireland within 30 days of a surgical procedure. About 10% of these deaths occurred within
24 hours of the performance of the surgery.

* Northern Ireland Court Service. The Coroners Service for Northern Ireland: Proposals for Administrative
Redesign. (2004) (available at www.courtsni.gov.uk).
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Northern Ireland in healthcare settings, only a small proportion result in a full

coronial iInquest.

1.3. = This study examines the obligations which are imposed on public authorities
 to investigate healthcare fatalities as a -consequence of the ,implemehtation of
the Human Rights Act 1998. It considered whether public authorities may be
required to conduct a form of inveétigation into deaths which have occurred

after October 2, 2000 which is compliant with Article 2 of the European
Convention on Human Rights.” t also considers the existing mechanisms
which are implemented following a healthcare fatality and evaluates whether

such procedﬁires, considered singly or as a whole, comply with the
| réquirements of the Convention. Finally, this study identifies deficiencies in

the current procedures for investigating healthcare fatalities and makes a

number of remedial recommendations.

> The ruling of the House of Lords in McKerr [2004] UKHL 12 has settled the question of whether there is any
similar obligation relating to deaths which occurred before the implementation of the Human Rights Act on
October 2, 2004. In this regard the House of Lords determined that the Act did not impose any retrospective
obligations upon public authorities to investigate deaths which occurred before 2" October 2000.
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2.0 Article 2 Obligations: The Legal Background.

2.1,  Article 2 of the European Convention on Human Rights provides that:
“Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence of a
court following his conviction for a crime for which this penal’ty IS
provided by law.”

This provision*imposes on member states a substantive obligation not to take
life without justification and also to establish a framework of laws, precautions,
'prooedures and means of enforcement which will protect Ii'f‘e.6 it may not be
immediately clear how Article 2 could impose any particular obligations upon
| healthcare providers in the event of a death in hospital. The Article 2
obligation may be breached, however, where the state does not have in place
‘an adequate means of ensuring that life is not lost. The question which
therefore arises is whether there is currently in place an effective system of

ensuring that life is protected in hospital settings. -

2.2. The jurisprudence of the Strasbourg court has also developed an adjectival or
prooedUraI obligation which is appended to the‘substantii/e Article 2 right.
This was described by Lord B‘ing*ham in Middleton as:

“a prdéedural obligation to initiate an effective public investigation by an
independent official body into any death occurring in bircumstances in
which at appears that oné or other of the foregoing su'bstantive
obligations has been, or may have been, violated and it appears that
agents of the state are, or may be, in some way implicated.”’
The structure of the Human Rights Act 1998 imposes these particular
obligations upon public authorities.® Do healthcare providers constitute public
authorities” Thére would seem to be little scope for disputing that they meet

the section 6(3) definition. Notébly, in the recent case of Glass v United

j R (Middleton) v West Somerset Coroner [2004] 2 WLR 800 at 803.
ibid

3 Section 6(1) of the Human Rights Act 1998 provides that: “It is unlawful for a public authority to act in a way

which is incompatible with a Convention right.” A public authority is stated in section 6(3) to include, for the

- purposes of the Act, “any person certain of whose functions are functions of a public nature.”

4
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Kingdom® the ECtHR observed that the United Kingdom government did not

. dispute that the hospital trust involved was a public authority.

 2.3.  The nature of the Article 2 procedural obligation was outlined by the ECtHR in

Jordan v Unifed Kinngm '(2001) at paragraph 105;
to secure the effective in'ilplementatio‘n of the‘*domestio laws which
protect the right to life and, in thosé cases Involving State agents or
bodies, to ensure their accountability for deaths occurring under their
responsibility. What form of investigation will achieve those purposes
“may vary in different circumstances. Howevér, whateveir mode Is
employed, the authorities must act of their own motion, once the matter
has come to their attention. They cannot leave it to the initiative of the
next of kin either to lodge a formal complaint or to take responsibility for

the conduct of any inVestigative prooedljres.”
The essence of a Jordan compliant investiga’;ion has been determined as
prompt, effective, independent inquiry with a sufficient element of pubilic
*scrutiny and adequate involvement of the next of kin. The queétion which
arises is whether Article 2 rights are engaged where death occurs In a
healthcare setting and, if so, are the adjectival obligations of Article 2

adequately discharged by the State?

2.4. inthe reéent decision of the House of Lords in Amin v Home Secretary'® Lord
Bingham examined the Strasbourg jurisprudence relating to Article 2 and
outlined a serfes of propositions. These were that: |

- (i) There should be some form of effective official investigation when
individuals have been killed as a result of the use of force by inter alios
agents of the state. '

(1t) Where state agents have used lethal force the facts relating to the
killing are fikely to be largely within the knowledge of the state.
Therefore it is essential that such a fatality is subject to some form of

open and objective oversight.

’ Glass v United Kingdom (61827/00 9™ March 2004)
' Amin v Home Secretary [2003] 3 WLR 1169
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(i)  Where the facts are largely or wholly within the knowledge ofﬂ state
authorities there is an onus on the state {o provide a satisfactory ana
‘convincing explanation of how the death or injury occurred.

(iv)  The obligation to ensure that theré is some form of effective official
investigation when individuals have been killed as a result of the use of
force is not confined to cases where it is apparent that the killing was

. caused by agents of the staté. '

(v)  Where an investigation is required the state authorities must act of their
own motion once they are aware of the matter."

(vi)  An effective investigation must be capable of leading to a determination
of whether the force used was or was not justified in the circumstances.

(vii)  An effective investigation will generally require practical independence
and a lack of hierarchical or institutional connection.

(vii) There must be a~suﬁicieht element of public scrutiny.

(ixj The neth-of-kjn of the victim must be involved to the extent necessary
to safeguard his or her legitimate interests.

(x)  There must be proper procedures to ensure the accountability of
agents of the sta‘te*so as to maintain publio confidence and allay

“legitimate concerns which arise from the use of lethal férce. .

This concise formulation of the principles distilled from a range of ECIHR

dheoisions invites consideration of their applicability in cases of healthcare

fatality. If such applicability can be established then the overall investigative
approach adopted by the state in cases of healthoaré fatality must be

measured against these core principles.

2.5. It can be argued that where a death occurs In hospi'tal the facts relating to that
 death are largely, if not wholly, within the knowledge of the public authorities
involved. Consequently, just as in lethal force cases, it is essentiél that such

a death is subjected to some form of bpgn and objective scrutiny. Further,
following Amin, it will be incumbent upon the state to provide a satisfactory

and convincing explanation of how'thé déﬁath occurred. | The jurisprudence

‘arising out of Article 2 clearly indicates that the state authoi’ities-should act of

"' See Jordan para 105 “They cannot leave it to the next of kin either to lodge a formal complaint or to take
responsibility for the conduct of any investigative procedure.”
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their own initiative when a healthcare fatality occurs. It can be argued,
therefore, that the investigation into a hospital death should not be contingent
upon action or complaint by the next of kin of the deceased. The recent case
law also provides 'guidance as to the nature of an appropriate open and
objective investigation: It must be independent, non-hierarchical and should
- not have any institutional connection with the healthcare facility which.is the
subject of the investigation. The investigative process must be transparent to
the public and must appropriately involve the next-of-kin of the deceased.
Finally, there should be some acooUntability nexus between the investigative
process in order to ensure that systemic or individual failin‘g;s are addressed In
an appropriate and effective manner. If it can be establishea that Article 2
adjectival rights are applicable in cases of a healthcare fatality then the
question which arises is: to what extent are the features outlined above

present in our current system for investigating healthcare fatalities?

.
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3.0. Is Article 2 engaged in healthcare fatalities?

3.1. The Jurlsprudence which developed the concept of adjectival Article 2 rights
emerged from cases where there had been use of lethal force by state
agents.'”® More recently the ECtHR has considered whether Article 2
obligations extend beyoind this to situations where the death in question has ,
been caused by someone other than a state agent. In Ulku Ekinci v Turkey'®
the Court heid that the adjectival protections olf Article 2 “requires by
implication that there should be some form of effective official mveshgatnon
where individuals have been killed as a result of the use of force. The
obligation is not confined to cases Where it has been established that the

killing was caused by an agent of the state.”

3.2. The question at the centre of this study is whether Article 2 rights are engaged
in cases where death has occurred following a surgical or medical procedure.
The ECtHR has examined this issue in a number of recent cases. It was
addressed by the Court in Erikson v Ii‘a!y”. The applicant compiained that the
Italian Iegal system had failed to appropriately investigate and prosecute a
doctor following an allegation of criminal negligence in the treatment of an
elderly patient. The ECtHR rejected the application but stated:

“the positive obligations a Sta‘te has to protect life under Article 2 of the
Convention include the requirement for hospitals to have regulations
for the protection of their patients’ lives and also the oblige’cion to
establish an effective judicial system for establishing the cause of a
death which occurs in hospital and any liability on the part of the

medical practitioners concerned.”

3.3. In Powellv United Kingdom (45303/99 4™ May 2000). The ECtHR held that,
while there was a distinction to be maae in terms of substantive Article 2
rights between deaths: in- hospital and deaths which have, allegedly, been

directly caused by the state, that did not extend necessarily to the adjectival

Article 2 rights. The Court stated:

'2 McCann v United Kingdom [1996] EHRR 97

13 U lky Ekinci v Turkey (16" July 2002).
'* Erikson v Italy (37900/97 26" October 1999)

9
UTv - 069B-024-150




..--'1-“__“

“The court considers that the procedural obligation as-described cannot
be confined to oircumsfanoes in which an individual has lost his life as
a result of an act of violence. In its opinion and with reference to the
facts of the instant case, the obligation at issue extends to the need for
an effective independent system for éstéblishing the cause of death of
an individual under the care and responsibility of health professional
and any liability on the part of the latter.”
The Powell jUdgment appears to suggest that Article 2 is engaged In cases of -

healthcare related fatality.

3.4. The engagement issue was further considered by the ECtHR in Sieminska v
Poland (37602/97 29" March 2001). In that case the Court held that:

“In particular, the positive obligations a State has to protect life under
Article 2 of the Convention include the requirement for hospitals to
have regulations for the protection of their patients’ lives and also the
obligation to establish an effective juaicial system for establishing the
cause of a death which occurs in hospital anad any liability on the part of

the medical practitioners concerned. The procedural element contained

n Article 2 of the Convention imposes the minimum requirement that
where a State or its agents potentially bear responsibility for loss of life,

the events in question should be subject to an effective investigation or

scrutiny which enables the facts to become known 1o the public, and In

particular to the relatives of any victims.”

3.5. - In Calvelli v ltaly (32967/96. 17" January 2002) the ECtHR examined the
principles outlined above from the Jordan and McCann cases and stated:
“Those principles apply in the public-health sphere too.  The
aforementioned positive obligations therefore require States to make
régulations compelling hospitals, whether public or privaté to adopt
appropnate measures for the protection of patients’ lives. They also
require an eﬁectlve mdependent JudlCIal system to be set up so that the
cause of death of patients in the care of the medical profession,

whether in the public or private sector, can be determined and those

responsible made accountable.”
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3.0.

3.7,

The Court determined that Article 2 was applicable and went on to assess the

- adequacy of the state rres-pon'se to the facts of the case, ultimately holding that

there had been no violation of Article 2.

Thé issue of Article 2 engagement has also been the subject of an
Administrative Court decision in England. In Khan v Secretary of State for
Health' the parents of a three year old child who had died as a result of a

potassium overdose administered while she was undergoing chemotherapy

for lymphoma contended that they had a right under Article 2 to an effective

independent investigation.  Silber J considered the recent Strasbourg
authorites and concluded that an adjectival duty to investigate the death of the
child was imposed by Article 2. He went on to state that:
“in cases where a patient dies In hdspital, the adjectival obligation of
the state is satisfied where the state has an effective independent
system to ascertain the case of death rand has established an effective
judicial system to establish the responsibility of the professionals and to
obtain civil redress.” | ‘
It is apparent from+ these authorities that Article 2 is engaged in cases where
deaths have occurred during medical or surgical freatment. In effec:t, this
means that there is an obligation upon the state (not necessarily the hospital

or trust alone) to ensure that healthcare fatalities are investigated in a manner

consistent with the Article 2 obligations.

In Northern lreland, the High Court recently granted leave in a judicial review
application challenging a coroner’s refusal to hold an inquest in circumstances
where the applicant alleged surgical negligence in the period immediately
preceding her husband’s death. The applicant had argued that Article 2 was
engaged in the oircumstancés of her husband’s death.'® The coroner had
exercised his discretion not to hold an ingquest having acquired an expert
report into tkheld-eath. The deceased’s wife sought to restrain the certification

of the death and to compél the coroner to hold a full inquest. The High Court

P Khan v Secretary of State for Health (17" June 2003 unreported)
' Re Bernadette Magill (unreported, October 2003)
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accepted that there was at least an arguable case that Article 2 was engaged

in a case of this type.
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4.0.

4.1.

4.2

Current Provision for Investigation of Healthcare Fatalities.

When a death occurs which is, or is suspected to be, related to the provision

- of -healthcare then a range of internal and external investigative procedures

may apply. These include:
(1) Internal Clinical Audit.

(11) Investigation by hospital Chief Executive or Medical Director.

(i)  Report to National Confidential Enquiry into Perioperative Deaths

- (NCEPOD).
(iv)  Hospital post mortem.
(viy  Coroner’s post mortem.
(vii) Coroner’s Inquest.

(viii)  GMC investigation.

(X) Civil action.

The likelihood of an investigation is greater in cases of surgical death than in
cases where it is alleged that Wrongful administration of medication may have

caused the death. Unexpected “medical” deaths can raisé fe'weﬁr suspicions of '
negligent treatment among family members than unexpected surgical deaths.
Where there is no complaint from family members, or where the doctor or
surgeon in question is confident that the treatment afforded will not be
subjected to professional criticism., then only a minimal level of investigation
may take place into the death. The level of scrutiny of a healthcare fatality
would therefore appeaf to be contingent, at least in part; on the initiative of the
deceased’s family and the attitude of the healthcére professionals involved.
This, in itself, raises questi‘ons about Article 2 compliance given that the State

ought to act of its own motion rather than waiting for relatives to initiate the

Drocess.

These weaknesses have been identified by the Departmeht of Health In
England and Wales. In 2000 the Department published a report entitled An
Organisation with a Memory which had been drafted by an expert group
examining the effectiveness of reporting and investigating adverse events In.

the NHS. This report found that:

UTV
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“There are no universally accepted criteria for identifying the

occurrences or outcomes of healthcare that should constitute a basis

for recording or reporting poor quality. Neither does the NHS have a

single comprehensive system of gathering data to enable service

- failure to be reoognised."’17 ‘

Further, the Department found that there was no standardised approach to
investigating serious incidents at any level and that existing systems did not

facilitate learning across the NHS as a whole. The difficulties were

- compounded by the fact that the existence of a ‘blame culture” acted as a

disinoentivé to the candid reporting of “near misses” which might have helped

avoid the occurrence of actual adverse outcomes. The Report recommendea

that a mandatory reporting scheme be introduced for adverse healthcare

events and specified near misses and that a confidential process be

developed to facilitate healthcare professionals in making such feports. No

such scheme has yet been implemented in Northern lreland.

4.3. There are arguments 'within the medical profession about the appropriate
approach to adopt to healthcare fatalities. A rece'nt editorial in the British
Medical Journal argues that each s‘urgical death should be subjected to
detailed forensic and statistical analysis.'® De Leval argues that: |

“People and organisations that manage potentially hazardous
opérations successfully are aware of the potentiai path of failures and

develop sensitive strategies that forestall these possibilities. The
purpose of a forensic analysis is not only fo séaroh for errors or
adverse events but also to identify weaknesses of the systems and
help develop designs and process modifications that overcome them.
Failures caﬁ‘ occur without e-rrOrs; lack of errors does not mean
success: ‘If nothing goes wrong, is everything al right?™

There is clearly a body of opinion within the medical profession which |

contends that there are sound clinical reasons for ensuring that a coherent

H Department of Health. Ar Organfﬁation with a Memory: Learning from Adverse Events in the INHS (2000).

Available at www.npsa.nhs.uk/admin/publications/docs/org.pdf See para 4.9
¥ de Leval, M. “Facing up to surgical deaths” 328 British Medical Journal 361 (2004).
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investigative process is instituted in response to every healthcare fatality."”
The content of that investigative process may be the subjeot of debate. A
requn‘ement to have a post mortem in the event of every hospltal fatality may
raise genuine resource concerns. Similarly, such an approach may conflict
with religious or cultural sensibilities, or ind'eed in Northern Ireland the practice
of ensuring that funerals take place within three days‘ of the death. However,
there may be alternatives to a post mortem investigation if, for example, in the
case of each and every hospital fatality there. was a requirement for the
clinical notes and records (including the nursing notes) to be scrutinised by an
“expert mdependent assessor. The Luce review recommended the creation of
the new post of Statutory Medical Assessor to improve liaison between the
coroners service and the public healthcare system. The Statutory Medical
Assessor could pléy an important role in ensuring that healthcare fatalities are

investigated in acordance with Article 2 obligations.

4.4. The obligation to ensure that there is an Article 2 compliant investigation
following a death is one which rests on the State rather than on individual
~public authorities.?® In the case of Powell v United Kingdom?' the death
resulted from negligence in hospital. No inquest was held but a hospital
committee investigation and a police investigation were carried out. The
heélth authority admitted liability and the proceedings were settled. The Court
found that in these circumstances, given that the family did not bring
prooeedihgs against the individual doctors, as they could have done, the
procedural obligations were discharged. FPowell indicates that in order to
determine whether the state is, in fact, discharging the Article 2 adjectival
obligations it is necessary to consider the composite pattern of possible
investigative mechanisms outlined above. Does this regime of investigation
‘adequately discharge the Article 2 obligations and, if not, what modifications

might be introduced to ensure that the requirements of the Convention are

2 White, S. “Death on the Table” 58 Anaesthesia 515 (2003); Goldstone, AR., Callaghan, CJ., Mackay, J.,
Charman, S., Nashet, S. “Should surgeons take a break after an intraoperative death? Attitude survey and
outcome evaluation.” 328 British Medical Journal 379. (2004); Polonieckt, J., Sismanidis, C., Bland, M., Jones,
P. “Retrospective cohort study of false alarm rates associated with a series of heart operations: the case for
hospital mortality monitoring groups.” 328 British Medical Journal (2004). '

" See dicta of Kerr I in Re Jordan [2002] NIQB 7

" Powell v United Kingdom (45305/99 4™ May 2000)
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met? In order to provide some view of the adequacy of invest'igations in the
event of deaths it IS necessary to consider each of the possible investigative
mechanisms against the principles outlined in paragraph 2.5. above. This
do‘es,_ however, highlight a particular difficulty for the various public authorities
ihvolved. If the overall obligatidn to hold an Article 2 compliant investigation
rests upon the State, how are individual public authorities to know whether
they independently have disoha‘rged the burden placed upon therh‘by Article
2% The reality which public authorities face Is that When~ aggrieved relatives
raise complaints about a healthcare fatality they tend not direct their criticisms
at the State in general but rather challenge'the actions of the individual public

authorities and individual healthcare professionals.

4.5. Clinical Audit.  Audit was introduced into the Heaith Service as a
consequence of reforms introduced in 1989. Prior to these reforms the
medical profession in the United Kingdom was largely autonomous. Doctors
were subject only to self regulation through the Royal Colieges and the
General Medical Council. The publication of Working for Patients in 1989
Introduced the concept of regular and systematic audit to the pfactice of

“medicine.?? Clinical audit involves scrutiny of all aspects of the provision of
clinical care including that provided by nursing and paramedical staff. The
effectiveness of clinical audit as a quality assurance méoﬁanism has,
however, been challenged. A detailed review of clinical audit published in
1994 found that while there was extensive audit activity within the NHS, the
guality, coherence and effectiveness of the audit programmes was highly
variable.*® Criticisms of clinical audit have suggested that audit meetings are 1

inadequately attended, infrequéntly organised and are characterised by a

4

hierarchical approach and deference to senior clinical opinions.* Does

clinical audit satisfy the requirements of Article 2? An evident weakness with -
relying on clinical audit meetings as a means of ensuring that the state has
discharged its obligations under Article 2 is that fact that audit is, necessarily,

an institutionally situated process. It therefore lacks the appropriate degree of

** Secretaries of State for Social Services. Working for Patients. (Cm 555) London. HMSO. (1989).
% Walshe K., Coles, J. Evaluating Audit in the NHS: A Review of Initiatives. London CASPE Research. (1993).
** Kerrison, S., Packwood, T., Buxton, M. Medical Audit: T aking Stock. King’s Fund. London. (1993).
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4.0.

4.7.

independence from the authority under investigation. Clinical audit occurs
within the healthcare démain. There is no role for the next-of-kin of a
déoeased persdn at a clinical audit meeting. Clinical audit is essentially a
quality' assurance tool and therefore lacks the necessary transparency

required for Article 2 compliance.

Referral to Chief Executive Where a fatality has occurred in hospital a
common practice in many Trusts is the referral to the Chief Executive who will
thén establish an Internal review.  Typically the matter in question will be
reviewed by a team of three persons often chaired by the Chief Executive and
commonly involving a seniér doctor or medical director and a senior nursing
officer or nursing director. The internal review team may afford the medical
staff involved in the incident an opportunity fo make oral and written
representations. In some instances the internal review may commission an
expert report based on the clinical notes and records. The advantage of the
internal review chaired by the Chief Executive is that it can act promptly with

direct access to the persohnel involved .and to the available documentation.

However, there is a clear institutional connection and a hierarchical structure

involved in this proceés. COnsequentIy, it is at odds with one of the core

Article 2 requirements identified in Amin. In the recent inquest into the death
of Lucy Crawford the coroner found that the findings of the internal review
were in direct conflict with the external independent expert evidence

commissioned by the Coroner and given at the iInquest.

NCEPOD. Since 1987 the National Confidential Enquiry into Peri-Operative
Death has collected data on all deaths occurring in hospital within 30 days of

a surgical procedure performed by a surgeon or gynaecologist. The

- methodology used required that a local reporter in each hospital in the United

Kingdom, usually histopathologists, reported data on deaths in their hospital
to the centralised database held by NCEPOD. However, since 2001 the
remit of NCEPOD was extended to include all medical deaths, deaths in
Primary Care and “near misses”. This led to a ten-fold increase in the
numbers of cases reported from 20,000 per annum in 2002 to 260,000 In

2003. This increase in workload has led, unfortunately, to the withdrawal of

uTtv
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this comprehensive reporting system. From 1% April 2004 NCEPOD will ho
longer collect routine data on lnpatzent deaths. NCEPOD reports have
addressed issues relating to appropriate follow-up procedures in the event of
a medically related death. The 2002 report recommended that continuity of
care should continue after death with direct interaction between pathologists
and clinical teams to ensure that appropriate lessons are learned from a
fatélity. NCEPOD recommended that morbidity and mortality reviews should
‘b_é conducted in all hospitals by both surgeons and anaesthetists.”® While
~ NCEPOD provides an important mechanism for oversight of systemic failings

related to deaths its demise will mean that this important dimension of state

supervision of healthcare fatalities has been removed.=°

4.8. Hospital Post Mortem. A hospital post mortem is carried out at the request of

either the hospital or the family. The purpose of the hospital post mortem is to
gain a fuller understanding of the patient's llness and the cause of death.
Hospital post mortems differ from coroner’'s post mortems in that the consent
of family members is required before a hospitél post mortem can take placé.
Where a post mortem is not requested by relatives, and where the doctor
does not consider that such an examination is hecessary in the circumstances .
to establish the cause of death, then certification of the death can occur
without -any causal investigation. This has been identified as a major
shortcoming by Dame Janet Smith’s Inqwry into the deaths caused by Dr
Harold Shipman.*’ There is no general statutory duty upon a doctor to report a |
death to the coroner. \Nhere the documentation is completed appropriately
- there is no further check or verﬁcatlon of the authenticity and veracity of the

information provided. In her Third Report for the Shipman Inquiry Dame Janet

Smith observed that:

%> National Confidential Enquiry into Perioperative Deaths. F unctzmazr::g as a Team (2002); Mayor, S. “Poor

team work is killing patients” 325 British Medical Journal 1129.
® Where a death occurs perioperatively the Royal College of Surgeons has a peer review emergency response

team which can investigate surgical deaths.
*" Smith, Dame Janet. Death Certification and the Investigation of Death by Coroners. Third Report. 1 he

Shipman Inguiry Cm 5854. (2003).
* Coroners Act (Northern Ireland) 1959. Section 7 provides that a medical practitioner shall notify the coroner

of the facts and circumstances surrounding a death where he has reason to believe that the deceased died,
directly or indirectly, as a result of violance, misadventure or unfair means, through negligence or malpractice,
from any cause other than natural illness or disease for which he had been seen and treated by a doctor within

the last 28 days.
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4.9.

‘It follows that the present system depends almost entirely on the good
faith and judgement of the doctor who signs the MCCD [medical
certificate of the cause of death] or decides that the case should *be_
reported to the coroner. It also depends on the céurage and
independence of dootbrs, for the system places upoﬁ them some
résponsibility to police their colleagues, for example by refusing to
certify a death which may have been Contributed to by some
misconduct, lack of care or medical e'rror on the part of a professional
colleague. It may not be easy for a junior member of the clinical team
responsible for the care of the deceased {o withstand the expectation
that s/he will certify the cause of death, rather than report the case 10
the coroner for investigation.”
In cases where the death in hospital occurs after a surgical intervention the
discretion to report the matter to the coroner may lie vﬁth relatively junior
members of medical staff. When é decision is taken not to report the matter
to the Coroner, and the medical certificate does not arouse any concern with
the Regis’trar of deaths, then no investigation will take place uniess a
complaint is made by a third party to the coroner. A coroner does not have
jurisdiction to investigate a death which is not reported to him. This raises
particular cdncerns with regard to Article 2 compliance.. If a doctor elects to
certi'fy -the death without referring the matter to the coroner then in the
absence of any further analysis directed by the Registrar and any complaint
by the next of kin there will be no further investigation into the circumstances

surrounding the death.*’

Coroner’s Post Mortem In Northern Ireland approximately 14,500 deaths are
recorded per annum. Of those deaths about one quarter are referred to the
coroner in the first instance. [n 2002 coroner’s post mortems were ordered In
8.8% of those deaths.®’ The Luce Report observed that this figure was low

compéred with England and Walés where post mortems were conducted In

29 .7
ibid at 5.26 ~ | |
3 Pame Smith notes in her Third Report on the Shipman deaths that Registrars, who are not medically trained,

will not necessarily look behind the cause of death cited on the death certificate.

31 Northern Ireland Court Service. The Coroners Service of Northern Ireland: Proposals for Administrative
Redesign. (2004). Annex C of this consultation document records that in 2002 some 3563 deaths were reported
to the Coroners in Northern Ireland. Of those cases only 230 resulted in a full inquest.
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23% of deaths. Only 1.3% of the total number of deaths in Northern Irelana
results in a full coronial inquest.®* A coroner's post mortem is carried out
under the terms of the Coroners Act (Northern lreland) 1959 and the Coroners
(Practice and Prooedu're) Rules (Northern Ireland) 1963. Where a death '
occurs during surgery or within twenty four hours of an -operatioh the normal
working practice in Northern lIreland is t'hat the coroner is informed

* _immediate[y. There is no statutory requirement that this be done. Typically the

| antaot with the coroner will be made by a relatively junior member of the
medical staff. Once informed of such a death the coroner has a discretion to
order a post mortem or to issue a death certificate. A post mortem ordered by
the coroner will be conducted by the State Pathologist (or Assistant State
Pathologist). Where the death in question occurs in a hosp*ital setting more
than 24 hours after a surgical intervention then the discretion to hold a post

- mortem rests with the clinician and is subject to the consent of the deceased’s
family. In th-e event that a hospital post mortem is held the report may be
provided to the coroner at a future date. These hospital post mortems are
conducted by consultant pathologists at the Department of Pathology at the
Royal Groups of Hospitals in Belfast. '

4.11. There are three main reasons why a death will be referred to the coroner.
Firstly, in a hcase of sudden or unexpected deéth. Secondly, where a person
has been ill but where the doctor confirming death is not certain why the death
happened at that particular time. Thirdly, a coroner’s post mortem will be held
where the death is the result of an industrial disease, accident or unusual
circumstance. This third category includes cases where death follows .a
surgical probedure, The fact that a oorbner’s post mortem takes place does
not mean that there will, in fact, be an inquest.®® The significance of this is that
in cases where no coronial inquest takes place the only right which family
members have in relation to the death investigation process is the right to see

a obpy of the post mortem report or to have a doctor represent them at the

2 Luce, T and others. Death Certification and Investigation in England, Wales and Northern Ireland. Cm

5831. HMSO (2003). see p. 19
¥ Coroners Act (Northern Ireland) 1959 s. 28 (2). “If as a result of such post mortem examination as aforesaid
the coroner is satisfied that an inquest is unnecessary, he shall send to the registrar of deaths whose duty 1t 1S by
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poSt mortem. Once the post mortém is completed in this category of cases
the investigation effectively ends. Thé currént_ syétem affords the post
mortem a particular significance in the process. However, it Is at least
arguable that in some cases a post mortem will be less informative thah an
'expert examination of clinical notes and records in cases where a death has
occurred in hospital. The post mortem may quite readily disclose a cause of
h death which will, in many cases, draw the investigation to a close. However,
independent examination of the clinical notes and records, including the often
more extensive nursing notes, would provide a more significant insight into

the circumstances surrounding the care provided to the deceased prior 10
death.

4.12. Coroner’s Inquest. The inquest is an inquisitorial court proceeding which Is
held in public for the purpose of determining the facts relating to the death.
The coronial system in Northern lreland was examined as part of the Luce

34

review into coronial and death certification syétems. In general terms the

review recommended that in cases where Article 2 was engaged the inquest

should, in principle, be the main forum for the investigation, in conjunction with

other appropriate state investigation processeé, The Luce review found that:
‘since .the coroners’ investigation and the inquest are generic
mechanisms for investigating deaths it would be sensible to regard the
inquest as the process mdst convenient and apt for the generality of
Article 2 cases unless in a particular case there were good reasons for
choosing another oné. In current language the inquest should be the

‘default’ proéess for hearing Article 2 cases, in conjunction with other

processes where necessary.”

4 13. Discretion. The coroner has a wide discretion as to the scope of investigation

L
L

into a death in Northern ireland. Under section 13 of tne Coroneis AC

(Northern Ireland) 1959 the coroner has a discretion as 10 whether or not an

law to register the death a certificate under his hand stating the cause of death as disclosed by the report of the

post mortem examination.”
 Tuce, T and others. Death Certification and Investigation in England, Wales and Northern Ireland. Cm

5831, HMSO (2003).
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inquest should be held at all. Where a death in hospital is reported to the
coroner the following courses df action are available:
(1) the coroner may permit the registration of the death 'af*tér,initial induiries
hut without conducting a post mortem examination:®
(11) the coroner may order a post mortem examination and having been
satisfied with the cause of death in the post mortem report can '-
~ conclude that an inquest is not necessary;™
'(iii) the coroner may proceed to hold én inquest whether or not a post
" mortem examination has been conducted.”
In the context of the Article 2 obligations which may rest upon the coroner this
wide margin of diéc:retion may be somewhat problerhaﬁc. How should the
coroner exercise this discretion in order to comply with Article 2 of the
Convention? The Shipman lhquiry suggests that there is wide variability in
practice between individual coroners in England and Wales. What consistency
Is there in practice between individual cbr'oners in Northern Ireland? The
question of how coronial discretion should be exercised with regard to the
holding of inquests has been the subject of a Court of Appeél ruling in
England. In the case of R (Touche) v HM Coroner for Inner North London>®
the coroner had refused to hold an inquest into the death of a 29 year old
woman who had just given birth to twins, had developed high blood pressure
and died of a brain _haemorrhage shortly afterwards. Simon Brown LJ
considered the question of whether, when a death takes place in hospital ana
a failure to provide “routine” treatment is a cause of death, that death is
‘“unnatural”. If such deaths are deemed to be unnatural then the coroner ought
to hold an inquest. The Court of Appeal éonsidered that the coroner should
consider whether-there is reasonable cause to suspect that the death was at
>,

least partly contributed to by neglect and thereby unnatura However, the

Court also found that in cases which fall outside this category but where there

*> See section 23 of the Coroners Act (Northern Ireland) 1959 and Schedule 3 Form 14 of the Coroners (Practice
and Procedure) Rules 1963. . In 2002 1355 cases reported to the Coroner fell into this category. Northern
Ireland Court Service. The Coroners Service of Northern Ireland: Proposals for Administrative Redesign.
(2004). See also Leckey, J and Greer, D. Coroners’ Law and Practice in Northern Ireland SLS (1998) at p.94.
*® Section 28 of the Coroners Act (Northern Ireland) 1959 and Schedule 3 Form 17 1963 Rules . In 2002 the
Northern Ireland Coroners held post mortems but no inquest in 1295 reported deaths.

>" ibid, 230 inquests were held under the Form 21 procedure in 2002.

R (Touche) v HM Coroner for Inner North Londan 2001} 3 WLR 140.

> ibid see para 34,

UTV
069B-024-163




is a wholly unexpected death from natural causes which would not have
occurred buf for some culpable human failure then the coroner should hold an
inquest.”® It has been suggested that this judgment provides a framework
‘which would facilitate coroners in e_nsuring‘that fhey complied Wit_h' Article 2 in
 the exercise of their 'discr'etion. Establishing an appropriate framework for the
exercise of the discretion to hold an inquest is a significant issue in Northern
Ireland. The 'p'osition adopted b'y the state would appear to be that the
coroner's inquest is now the default mechanism for Article 2 compliance. The
decision whether or not to hold such an inquest can assume, therefore, pivotal
importance in determining whether or not there has been obmp!iance with the

Article 2 obligations.

4.14. Transparency A further prbblem with coronial procedures operated In
Northern Ireland is the lack of transparency. Where a death is reported to a

~ coroner but 1no post mortem or inquest is ordered the family membﬁers have no
direct access to the person‘ making the report. They do not have any

automatic right to see the report or any response to it and they do not have

access to the documents which record the findings of the coroner., Where a
death is reported and a post mortem is ordered, but an inquest is not held, the
family members have no direct access to the investigative process other than

the right to be represented by a doctor when the post mortem is carried out.

In Northern Ireland in 2002 only 6.5% of deaths reported to the Coroner
resulted in a full inquest. The other 93.5% were subject to what the Luce

Review described as “a serious defect.”’

4.15. The voluntary body Action for Victims of Medical Accidents (AVMA) In a
| submission to the Luce Review argued that consideration should be given to
mandétory iInquests for certain categories of medibal death.*2 However, the
Review stopped short of proposing such mandatory public inquests. It did
recommend a specific category for reporting of deaths In whibh “lack of care,

defective treatment, or adverse reaction to prescribed medicine may have

" See paras 43-47.
"' See Luce Review p.75
- * Luce Review. p.129 para 21.
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playead a_ part, or unexpected deaths during or after medical or surgical
treatment.” The Luce Review acknowledges that in'questsrwiillvnot'oocur in all
such cases but notes that where there is a likelihood of uncovering important -
systems defects or general risks which are not already known about then an
‘inquest should be held. The Luce Review has also recommended the
creation of the Statutory Medical Assessor who will oversee and accredit
hospital arrangements for death certification thereby ensuring that there is% a
proper mechanism for reporting deaths to the coroner.® ‘The Review
recommended that in Northern Ireland coroner’s officers should be appointed

~ to carry out investigative functions and that thesé officers should support the

Statutory Medical Assessors.*

4.16. Verdict. The verdicts available to a coroner at an inquest are notably
restrictive. Under the Coroners Act (Northern lreland) 1959 the ingquest
should return a finding indicating who the deceased was and determining
how, when and where he came by his death.*® The scope of the verdict
available at an inquest has clearly taken on a new importance given that
these Inquests aré to be the default Article 2 investigation into the death. The
Coroners (Practice and Procedure) (Amendment) Rules (Northern ‘Ireland)
1980 restricted the “findings” available at an inquest to ensure that one of only
five possible forms of words couid rec:orded as a finding.*® Significantly, an
inquest in Northern Ireland is precludea frbm recording a verdict of “unlawful
killing”. This is a substantial restriction which may not be compliant with the
Article 2 procedural obligations. The question of verdict has recently been
examined by the House of Lords in R (Middleton) v West Somerset Coroner.”’

|_ord Bingham considered three questions:

3 The Luce Review recommends that the Statutory Medical Assessor will help the coroner in the handling of
cases needing circumstantial investigation of medical issues and improve the choice and suitability of medical
and other medical/scientific investigations.

* There is no reference to the Statutory Medical Assessor in the Proposal for Administratrive Design of the
Coroners Service for Northern Ireland issued by the Northern Ireland Court Service in 2004. |

¥ Coroners Act (Northern Ireland) 1959. section 31. “Where all the members of a jury at an inquest are agreed
they shall give... their verdict setting forth, so far as such pamculars have been proved to them, who the

~ deceased person was and how, when and where he came to his death.” See also rule 15 of the 1963 Rules.

# See Leckey and Greet at 11.03 and n.10.
(Mzddlez‘on) v West Somerset Coroner [2004] 2 WLR 800.
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(1) What, if anything, does the Convention require of a p‘rope'rly conductea
official investigation into a death involvihg, or poésibly involving, a
violation of Article 27 |

- (11) ~ Does the regime for holding inquests meet the requirement of the
Convention? ' .
(my  If not, can the current regime governing the conduct of inquests in

Englandr and Wales be revised so as to do so, and if so how?

~4.47. In response to the first question Lord Bingham found that an uninformative
jury verdict will be unlikely to-meet one of the. purposes of an Aricle 2
investigation which is to ensure that “those who have lost their relative may at
least have the satisfaction of knowing that lessons learned from his death rﬁay
‘save the lives of others.” Lord Bingham also found that while cases where
use of lethal force by the state was involved were of the utmost seriousness
“a systemic failure to protect human life may call for an investigation which
may be no ess important and perhaps even more complex.” The question of
whether the existing system of coroner's inguests adequately met the
| requireménts of Article 2 was ans‘wered in the negative. The House of Lords
considered that the sﬁortcomings with regard to Article 2 could be addressea
by interpreting the relevant legisiation in such a way that the question 'of “how’
the deceased came by his death was to be interpreted as meaning “by what
means and in what circumstances.” Lord Bingham did refer with approval to
the approach adopted under the Fatal Accident and Sudden Death Inquiry
(Scotland) 'Aot 1976 where the sheriff is required under séction 6 to have
regard to where and when the death took place; the cause or causes of such
death; the defects in the system which contributed to the death and any other
factors which are relevant to the circumstances of the death. He also referred
to the practice adopted by coronef’s of making a repor{ to appropriate bodies
where he considers that such actioh should be taken to prevent a recurrence

of further fatalities, stating: AR .
“the procedural obligation under Article 2- will be most effectively

discharged if the coroner announces publicly not only his intention to

® ibid. para, 35
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repért any matter but also the substance of the report, neutrally

expressed, which he intends to make.”

4.18. The coronial power toireport a matter to a relevant authority remains in
Northern Ireland. Under the original 1963 Rules a coroner was permitted to
make a recommendation “designed to prevent the recurrence of fatalities
similar to that in respect of which the inquest is being held.”* This approach
can be particularly significant in healthcare fa'talities where a death may have
resulted from a systemic failure with or without individual error. A report
highlightihg the systemic problem coﬁld, thérefore, ensure that life is protected
in future similar cases. This is, of course, the thrust of much of the Strasbourg
jurisprudence on the purpOsé of the adjectival Article 2 rights. However, the
power to make such recommendations was removed in the 1980
amend‘ments to the Coroners Rules. It was replaced with rule 23(2) which
provides that: ‘

“A coroner who believes that action should be taken to prevent the
occurrence of fatalities similar to that in respect of which the inquest Is
being held, may announce at the*inque'st that he Is feporting the matter
to the person or authority who may have power to take such action and
report the mattéf-acoord'ingly.”
This power is external to the inquest procedure and is significantly weaker
that the original rule 16 power. The coroner can make a report to an authority
such as the GMC but there is no obligation on the GMC to take any action or
even to issue a reply. The rule 23(2) procedure falls short of the need to '

ensure that life is protected through the removal of systemic errors which

have caused death.

4.19. The Coroner's Dual Role. Under the present system the coroner has an
investigative role and a judicial role. A coroner will have to exercise discretion
in determining the scope of investigation which should take place with regard

to any particular death. Where a death is reported by a doctor who satisfies

* This appeared in a proviso to Rule 16 of the 1963 rules. See Leckey and Greer at 11.19. Rule 16 remains
controversial and provides that “Neither the coroner not the jury shall express any opinion on questions of
criminal and civil liability...” |
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the coroner as to the medical cause of death then the coroner may determine
that there is no need for any further investigation. However, where a coroner
~determines that a post mortem ana an inquest are required the coroner will
assume a judicial role of presiding over that inquest. This combination of
roles Is problematic and Eould be resolved by ensuring that the inveétigative
functions relatihg to Article 2 inquiries are conducted by an expert or group of
experts independently of the coroner who would continue to discharge the

judicial role.

420. GMC Investigation. Under Rule 23(2) the coroner can make a report o the

General Medical Council if he is concerned that negligence may have played

a part in the death of the deceased. In considering the question of overall

compliance with Article 2 of the Convention it would seem reasonable to
enquire of the 400 or S0 deéths which occur in hospitals in Northern Ireland
each yéar how many result in:

(1) a hospital post mortem

(i)  a coroner’s post mortem

(i)  a coroner’s inquest
Of those cases where a fatality in hospital is followed by a coroner’s inquest in
Northern Ireland it Is not known how many result in a referral to the General
Medical Council. Similarly, of those cases which are referred to the General
Medical Council it is difficult to determine how many result in some specific
finding of fault and corrective recommendations. The possibility of an
investigation by the GMC does open a potential channel of accountability with
regard o healthcare fatalities. Howe\?er, the accountability mechanisms within

" the General Medical Council probedure have, themselves, been the subject o_f

considerable criticism. The GMC procedure remains a form of self-regulation.
Doctors consider the actions of ofher doctors against a standard of
prd_fessional conduct. A significant weakness of this procedure is. fhe absence
of scrutiny of systemic failure. There is no requirement upon a body like the
GMC to report findings back to a coroner who has referred the matter in the

first instance.
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Civil Litigation. It is, of course, open to a bereaved person to seek redress by
way of civil litigation where a relative has died in 'hospital care. Does such an
approach satisfy the requirements of Article 27 It has been held in Jordan®®
and in Wright and Bennett®! that the fact that an ind~ividual ié entitled to pursue

a remedy for damages through the civil courts does not, of itself, discharge

the State’s procedural obligations under Article 2. In Northern Ireland clinical

negligence claims have resulted in payments 61‘ over £37 million pbundsin the

five years to 2003.°* While cases which have involved death will not have

resulted in major expenditure of public funds, the failure to identify systemic

‘faili'ngs through appropriate investigation of hospital deaths may have resulted

n avoidable medical accidents which will have contributed to the overall
pattern of clinical negligence -claims in the jurisdiction. The existence of a
procedure for bringing a civil claim alleging clinical negligence does not
necessarily discharge the State’s responsibility with regard to Article 2.
Where a death has occurred in hospital the deceased’s family may not be
aware that there has been possible negligence and may not consider initi'ating
such a claim. If the family do suspect that a breach of the appropriaté
standard of care has led to the death of their relative then there are a humber
of significant disincentives to pursuing a clinical negligence action. The
success of any such case depends on expert wiiness reports and, If
necessary, testimony. This investigation can be an expensive process. In
order to comnﬁenoe an "investigation into a bereavement the solicitor may
require to b’e placed in funds to acquire the expert report. If legal aid Is not
available, then the cost of .the' investigation phase of a clinical negligence
claim may prove to-be prohibitive. The financial outlay involved In nitiating
such a claim must also be balanced against the potential award of damages if
successful. Perhaps more importantly, if relatives of a deceased do pursue a
remedy by way of a negligence abtion this may not lead tb a resolution of the
factual issues rela{ing to the death nor will it necessarily lead to the
identification of systemic or individual errors.and appropriate femedial action.

In cases where there has been a clear medical or surgical -error leading to

50
para 141
! R( on the application of Wright) v The Sec of State for the Home Department [2001] EWCA Admin 520, at

para 61.
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death then the Trust involved have a'strong incentive to admit liability at an
early stage. The action will then either be séttled in negotiations between the
parties or will proceed as a quantum only action before the court. An
admission of liability will usually preclude any effective investigation into the
circumstances surrbunding death. A further shortcoming- of clinical
negligence actions as a means of discharging Article 2 obligations s that the
litigation will not necessarily establish who was accountable for the fatal
. incident. In this jurisdiction clinical- negligence actions are often brought

égainst the Trust without naming individual clinicians as defendants. While

the actions of those individual clinicians will ultimately form the basis of the
claim, the plaintiffs will seek only to make the Trust accountable for the
actions of their employees. In certain cases where liability is admitted and the
case settled against the Trust there will be no determination or accountability
for the clinical error which actually caused the death. Frequently, a condition
of the settlement of the action will be a confidentiality clause which prevents
the Plaintiff revealing details about the case. The Department of Health,
Social Security and Public Safety in Northern Ire‘land has advised the various
Trust legal adviéors to desist from including such clauses in financial
settlements. However, there is anecdotal evidence tor suggest that the

practice continues.

52 Gee written answer to Iris Robinson MP. Hansard 16" March 2004 col 259W. Details in Appendix 2.
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5.0.

5.1.

Article 2 and Healthcare Fatalities: Conclusions

Article 2 requires the state to ensure that, where a death occurs in hospital,
the circumstances surrounding that death are subject to open, objective, and
independent scrutiny. Further, the State is required to ensure that scrutiny

mechanisms are implemented as a consequence of the fact of that death and

~are not contingent upon any action on the part of bereaved family members.

._'_The investigation into a hospital death must be conducted independently of

 the hospital and must seek to determine the facts surrounding the death and

the existence of any individual or systemic errors which contributed to it. The
present composite system of investigations into hospital deaths does not meet

this standard. In particular, the following shortcomings can be identified:

() there is no automatic requirement for an investigation into a death in

hospﬁék

(1) clinical audit mechanisms are insufficiently independent to provide an

appropriate level of scrutiny;
(iif) nternal reviews and referrals to the Chief Executives of Trusts are
Pinsuﬁ‘iciently independent to provide the appropriate level of scrutiny;
(iv)  the system of death certification can conceal the presence of individual
' or systemic errors which have contributed to'the death;
(v)  where the death has occurred during or after a surgical procedure
there is no mandatory requirement to report that death to the coroner;
(vi)  the decision as 'to whether a surgical death should be reported to the

coroner can be made by junior members of the medical team;

(Vi) where a death is reported to the coroner the coroner retains a wide

discretion as to whether there should be a post mortem;
(viii) a coroner’s post mortem can take place and a report be provided by
‘the State Pathologist without scrutiny of the clinical notes and records

by an independent expert in the field;

(ix)  the coroner has a wide discretion with regard to whether an inquest is

held in a particular case;

(x)  the coroner can decide not to hold an inquest on the basis of the

completion of a post mortem report alone;
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(xi)  the coroner is currently reduired to combine an investigative role with
regard to the preparation of an inquest and 'aljudicial role in the holding
of the inquest; '

(xi) the restrictive nature of the verdicts available at an inquest can
preolude a full investigation of the circumstances surrounding how the
deceased died: .

(xili) | the coroner does hot have the powér to make a recommendation to

| prevent a recurrence of the circumstances which caused the death;

(xiv) where a report is made to a professional heéalthcare body such as a
GMC there is no requirement for the professional body to actually
“address the matter and report back to the coroner,; .

(xv) the clinical negligence system will not necessarily afford a mechanism
for an open and objective evaluation of the circumstances surrounding
the death. In cases where there has been clear systemic or individual
error' the clinical negligence system is more likely to conceal than

reveal such shortcomings.

5.2. Some of these shortcofn_ings may be addressed by the government in light of
‘the findings of the Luce Review and the ‘Shipman Inquiry. The Human Righ'ts
Commission may wish to consider the following recommendations: o
‘(i) the State should clearly ide'ntify that Article 2 procedural obligations
apply where a death occurs in hospital; - |
(i)  the State should give clear guidance as to which mechanisms
discharge the Article 2 procedural obligation to investigate the death;
(i)  deaths in hospital should be reported as a matter of course to an
' investigative body charged with discharging the Article 2 obligations ;
(iv)  each death in hospital should be subjected to an independent review at
which, in the first instance, all hospital notes and records relating to the
deceased are copied for examination by an appropriately qualified

external scrutineer as soon as is practicable;™

> In practice this function could be discharged by a “Coroner’s officer” as recommended by the Luce review.
The records could be photocopied and taken to the coroner’s office where they could be examined by the
Statutory Medical Assessor on the next working day.
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(v)  where, as a result of scrutinising the clinical notes and records, the

independent reviewer has reason to believe that the death may have
" been the result of negligence, culpable individual error or systemic

failure a post mortem should take place and an inquest should be

mandatory; ' |

(vi) any dlscre’non as to whether a post mortem should be ordered whether
clinical notes and records should be scrutinised and whether a full
inquest hearing should be ordered should be outlined in regulations to

“ensure uniformity of application;

(vii) the question .of whether an inquest takes place should not be '
contingent only on the outcome of a post mortem;

(viii) the verdicts available at an inquest should be expanded to permit an
examination of how the deceased came to die ahd the circumstances
surrounding that death; |

(ix) there should be a clear mechanism whereby systemic errors ideﬁtified
in the Article 2 investigation or inquest can be reported directly 1o the‘
Department of Health with a specified period in which a response
should be issued; . "

(X) g'iven the potential complexities of healthcare fatalities and the fact that
an inquest finding may reflect on the outcome of any civil litigation
consideration should be given to providing 1ega|+ aid support for the
fahily of the deceased for inquest proceedings;

(X1)  where an inquest has found that an individual error has led to a death
in hospital there should be an automatic reporting requirement to the
nrofessional. conduct mechanisms of the appropﬁete medical

registration body.

The rationale underpinning the Strasbourg jurisprudence which developed the
Article 2 procedural obligations was the need to ensure that a State could take

action to prevent a repetition of the circumstances which led to the loss of life.

Unexpected deaths in healthcare may be the result ot systemic or individual

failings. There is an established need for an investigative mechanism which
adequately and appropriately addresses the circumstances surrounding these

deaths. The Article 2 jurisprudence imposes an obligation upon the State to
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establish investigative procedures which will address that need. In light of the
obvious shortcomings of the current mechanisms for investigating healthcare

fatalities, and the financial and emotional cost of avoidable healthcare

fatalities, that obligation has become an imperative.

Tony McGleenan
10% June 2004
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APPENDIX 1

National Confidential Enquiry into Patient Outcome and Death (2003): Reported
Deaths in Northern lreland Hospitals. (by hospital).

- o Hospltal 2001/02 | 2000/01
Altnagelvin Hospitals Health and Social Services Trust 20 | 12 |
Belfast Glty Hospital Health & Social Services Trust 1 56 - 58
‘Causeway Health & Social Services Trust | 7 1
"Craigavon Area Hospital Group Trust - | 30 43
Down Lisburn Health & Social Services Trust B 25 23
Green Park Healthcare Trust - 6 4

| Mater Hospital Belfast Health & Social Services Trust 25 | 30 )
Newry & Mourne Health & Social Services Trust o 26 | 30
'Royal Group of Hospitals Trust 119 106

| Sperrin Lakeland Health & Social Care NHS Trust 19 ]9
Ulster Community & Hospitals NHS Trust - T 91 | 585
“United Hospitals Health & Social Services Trust | 12 | 18
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Appendix 2

~ Clinical Negligence cases pending In Northern Ireland Trusts January 2004.

Hospital Number of Cases pending
Althagelvin Hospitals HSS Trust | 216
Armagh and Dungannon HSS Trust 37
Belfast City Hospital Trust 273
Causeway HSS Trust . . 90
Craigavon and Banbridge Community 15
NHS Trst
Craigavon Area Hospital Trust 167
Down Lisburn HSS Trust 145
Foyle HSS Trust 14
Green Park HSS Trust 53
Homefirst Community HSS Trust 19
Mater Hospital HSS Trust 103
Newry and Mourne HSS Trust 118
NI Ambulance Service HSS Trust 1
North and West Belfast HSS Trust 9
Royal Group of Hospitals HSS Trust 482
South and East Belfast HSS Trust 9

- Sperrin Lakeland HSS Trust 112
United Hospitals HSS Hospital Trust 220
Ulster Community and Hospitals Trust - 291
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