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INTRODUCTION

The HPSS does all that'it can to make sure its patients and clients are treated properly and
promptly. But sometimes things can go wrong. The complaints procedure set out in this
guidance is intended to ensure that patients and clients who are dissatisfied with the service or
treatment provided have their concerns dealt with fully.

The key objectives of the complaints procedure include - ease.of access, with rapid, open
processes; an approach that is fair, honest, and aims to resolve the problem and satisfy the
concerns of complainants; and learning from complaints. It aims to provide a quick but
thorough response that answers the concemns raised. Where possible, this is done by those
directly involved in the care of the individual concerned. The guidance should be read in
conjunction with the ‘Guidance on Implementation of the HPSS Complaints Procedure’,
issued March 1996.

This guidance deals with complaints about hospital and community health and social

( services. The target audience is those dealing directly with the complaints process at Board

( and Trust levels. It is not designed to be all-embracing and Boards and Trusts are expected to

' operate the complaints procedure within the spirit of the Guidance, while adhering to the
legal requirements of the appropriate Directions and Regulations.

The guidance issued to general medical and dental practitioners, pharmacists and opticians in
1996 remains current. '

Complaints in relation to the provision of personal social services for children are not
incorporated within the HPSS complaints procedure and should be handled through the
procedures put in piace under the Children (NI) Order 1995. See paragraph 4.21. :
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SECTION ONE - LOCAL RESOLUTION

What is a Complaint?

1.1 A complaint is "an expression of dissatisfactiaﬁ” »P'atients/clients may not
always use the word “complaint”. They may offer a comment or suggestion that can be
extremely helpful. It is important to recognise those comments which are really complaints
and need to be handled as such.

1.2 . The aim should be to resolve most complaints at local level. Each HPSS body
dealing with'the public must establish and publicise its complaints procedure. The first stage
of that proceduire is local resolution. ' '

( 1.3 . The obiective of local resolution is to provide the fullest opportunity for
: . _ © object . n provide pp y
( investigation and resolution of the complaint; as quickly as is sensible in the circumstances,
aiming to satisfy the complainant while being scrupulously fair to staff.

1.4 Local resolution should not be seen as a 'run-up' to independent review: its
primary purpose is to give a comprehensive response that fully addresses the complainant’s

_ conéerns. The process should provide different ways of responding to the complainant.
Rigid bureaucratic and legalistic approaches should be avoided at all stages of the
procedure, particularly during local resolution.

Who can complain?
1.5 Complaints may be made by:

e a patient or client

( e former patients, clients or visitors using HPSS services and facilities;
e someone acting on behalf of existing or former patients/clients providing they have
C obtained the patient’s/client’s consent; '

e any appropriate person in respect of a patient/client who has diéd, e.g. the next of kin or
their agent. o

Patient/Client Consent

1.6 Complaints by a thifd‘ party should be made with the written consent of the
affected. individual. Exceptions are if that individual is a child, is incapable,(for example,
rendered unconscious due to an accident; judgement impaired by leamning disability, mental
illness, dementia, or brain injury, serious’ communication problems) or where the subject of
the complaint is deceased.
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1.7 - Where a person is unable to act for him/herself, his/her consent shall not be
required. Where a complaint is made on behalf of an individual, it is good practice to explain
to the person making the complaint that information from an individual’s health and social
services records may need to be dlsclosed to those investigating the complaint'.

1.8 A person with parental responsibilities (eg a parent or guardian) can pursue a

_complaint on behalf of a child. Where the child is of sufficient maturity and understanding?,

they can either pursue a complaint themselves or be expected to consent to the complaint
betng pursued on therr behalf by a parent or other third party. The position should be
explalned to the chrld in stmple language with sens1t1v1ty given to the child’s condition. It
may also be good practice to obtain the child's consent in wntlng to. 1nformatton being
released, where this is possible.

1.9 The complalnts ofﬁcer may refuse to deal w1th a complaint if he/she decrdes

that the person making the complamt - on behalf of a patlent/chent who is unable to act for
him/herself, or in respect of a patient who has died - is not a suitable person to pursue the
complaint. . The complaints officer can then arrange for a sujtable/acceptable person to act

’ w1th respect to the complamt The refusal to deal with a complamt should only be used in

exceptlonal crrcumstances and should not be used 1ndlscr1mmately The situation where a
person may be deerned to be unsultable to represent an 1ncapac1tated person mrght include:

o where the person has a senousyconfhct of 1nterest or

. where the person has no legrtrmate mterest 1n the welfare of the patlent/chent
1.10 Staff handhng a complamt which is’ clearly ansmg from a patlents mental
disorder, should deal with it in a way that does not leave the patient feeling disregarded. It
should be remembered that to the patient concerned their complaint is real and valid and that
any distress they are experiencing could be increased if he/she believes that their concerns are
being minimised by staff. Further guidance is set out in Annex 1D

Role of Front-line Staff and their Manager

1.11 ; Complamts may be made to any member of staff, for example receptlomsts
auxiliaries, nurses, and doctors. Staff need to be tramed and empowered to deal with
complamts on the spot. Front- line staff should seek assistance and adv1ce from senior staff as
necessary. Senior staff must also ensure that there are procedures 1n place to use the
information gained from these complaints to improve service quality.

.12 The first responsibility of a recipient of a complaint is to ensure that, where

~applicable, the patient’ s/client’s immediate health and social care needs are being met before

takmg actlon on the complamt Thereaﬁer the complamant's concerns should be dealt with

rapidly and i m an mformal sensmve and conﬁdent1a1 manner.

113 Some complarnants may prefer to make their initial complamt to someone who
has not been involved in the care provided. In these circumstances, the complamt should be

! Access to Health Records (Northern Ireland) Order 1993
! The Protection and Use of Patient and Client Information - Children and young people, paragraph .
4.10, HSSE, March 1996
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dealt with by an appropriate senior officer, a pat1ent liaison officer, or the complaints officer.
The complaints officer is also available to support and advise front-line staff on the handling
of complaints. '

1.14 Where a complainant raises a clinical matter, the response should be dlscussed
~with the clinician or other relevant professional officer concerned.

Time Limits for making Complaints

1.1s A compleint should be made as soon as possible after the action giving rise to
it, normally within six months of the event.

1.16 If a complainant was not aware that there was cause for complaint, the
complaint should normally be made within six months of their becoming aware of the cause
for complaxnt or twelve mouths of the date of the event, whichever is the earlier.

1.17 " There is discretion for the complaints-officer to extend this time limit
where it would be unreasonable in the circumstances of a particular case for the
complaint to have been made earlier and where it is still possible to investigate the facts
of the case. This dlscretlon should be used with sens1t1v1ty

1.18 If the dlscretlonary extenswn of the time limit is rejected by the complaints
officer then the procedure will be as follows: - ‘

e the complainant may complain about the refusal to exercise dxscretwn to waive the

time limits; :
.o if the refusal is maintained, the complainant may request the convenor to consider
 settingup a panel for Independent Review of the complaint about refusal to waive the

time limit: the normal requirements as to convening decisions will apply — including a
time limit for a convening request;

e the convenor may then decide to take no further action; or

( e to refer the complaint back for Local Resolution; or
( * tosetupa panel to consider a complaint.

1.19 If the convenor decides to refer the complaint about the time limit back to the.
Trust/Board, the Complaints Officer - or Chief Executive, if it is referred speciﬁcally to
him/her - should review very carefully the decision not to accept the complaint in the light of
the converior’s conclusion that further action through Local Resdlution is possible.

1.20 If the Convenor rejects the request, then the.complainant has the right to
complain to the Commissioner for Complaints.

Immediate Response

1.21 . In many cases, complaints are made orally. It is important that front- line staff
are trained and confident in dealing with comments and concerns expressed by patients,

clients and their relatives. Staff should encourage complainants to speak openly and freely
about their concerns and reassure them that whatever they say will be treated with appropriate

Planning and Performance Management Directorate 5
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conﬁdence and sen31t1v1ty It may be approprriate for the entire process of local resolution to
be conducted orally. The complaints officer. or a patient liaison officer, should be available
'to support staff in the local resolution of concerns or complamts

1.22 All oral complaints should receive an honest and objective full response.- The
response should: ' ‘

» show that the complainant's concerns have been con51dered

¢ offer an explanation and an apology, if appropnate ‘

e givean explanatton of what further steps can be taken in the complaints process if not
satisfied; and ‘

¢ give an indication of remedial action that is to follow,

1.23 Best practice suggests that local resolutlon should normally be rounded off
with a letter. If it is considéred that a complaint can be resolved by discussion, then there
should be a clear récord made of that discussion. If a letter is consxdered appropnate it
should confirm the oral response given. Trusts should endeavour to issue this letter wrthrn
five working days from recexpt of the complamt See Sumrnary of Target Tlmescale “ (
1.24 The complamant should be asked or assnsted to put the complamt in
wrltmg, if he/she wishes to pursue the matter after consideration of the oral complaint,
by-the complamts officer or other relevant person, Consideration should be given to
collecting data on oral ‘comiplaints, even when they are not conﬁrmed in wntmg, so that
lessons can be learnt which may help to improve service delivery.

Responding to Complaints -

1.25 A 'written complaint should be acknowledged within two working days. This
includes complaints that are received orally or by telephone which are considered sufficiently
serious or difficult to resolve that they need to be recerded in writing".' '

1.26 The acknowledgement’ letter should always thank the complamant for drawing
the matter to the attention of the Trust. For example: = (
o “Thank you Sfor brzngmg this matter to my attentzon I understand that you are
 concerned about .. '
‘e “Further to our telephone conversation of v would lzke to thank you for bringing
thzs matter relatmg to ..to my attention"

1.27 There should be a statement expressing sympathy or concern over the incident.
This is a statement of common courtesy, not an admission of guilt. For example:

o “Iregret the discomfort experienced ....".
o “I'regret the anxiety this incident has caused you and your family”.

1.28 An outline of the proposed course of action to be taken or of investigations
being conducted should be included. ' '
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1.29 A full investigation of a complaint should normally be completed within
twenty working days. The complainant must be informed of any delay where this target is
not being met. '

1.30 . All'written complaints should receive a written response that is honest, factual,
and addresses all the issues raised.

Complaints Officer

131 The Trust must designate a 'complaints officer, who is readily accessible to
the public and front-line staff. The complaints officer's role is to oversee the complaints
procedure on behalf of the Chief Executive to whom he/she is accountable.

1.32 The complaints officer should:

e deal with complaints referred by front-line staff;
provide support and help to staff to respond to complaints;
( o have access to all the relevant records (including personal medical records) which are
” essential for the investigation of any complaint referred to him/her; |
e take account of any corroborative evidence available relating to the complaint, e.g.
witness to a particular event; _
e identify training needs associated with the complaints procedure and ensures that
these are met’;
e be aware of the availability of, and advise complainants about, the support available
from the health and social services councils (see Annex 1A) or through advocacy (see
Annex 1B);
e be aware of the role and availability of conciliation services (see Annex 1C);
e be aware of the role and availability of the Medical and Dental Defence Union to
assist staff.

Concluding Local Resolution

) 1.33 The Chief Executive should 'sign-off' all formal complaints. However, there
L may be some circumstances (for example a major Trust with multiple sites) where, in the
interests of a speedy reply a designated executive director of the Trust undertakes this task on
the Chief Executive's behalf, In such circumstances, the arrangements for clinical governance
must ensure that the Chief Executive maintains an overview of complainants' concerns and
the organisation's ability to deal with those concerns.

1.34 ~ The response should:

e address the concerns expressed by the complainant and show that each element has
~ been fully and fairly investigated;

e include an apology where things have gone wrong;

e report the action taken to prevent a recurrence;

3 Acting, Listening, Improving: A Training Manual on Effective Complaints Handling within the HPSS, HSS
Executive, April 1996, under cover of PRSC (PR) 2/96
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o inform the.complainant of their right to seek advice from the health and social
services councils; -

e include the right to request an independent review of the complaint within 28 days of
the date of the letter if the complainant remains dissatisfied with any aspect of the
response, and ask the complainant to clearly state the points on which he/she remains
dissatisfied.

(J

)
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SUMMARY OF TARGET TIMESCALES

-EVENT TIME ALLOWED

Original complaint 6 months from event, or
6 months of becoming aware of a cause for
complaint, but no longer than 12 months from
event: discretion to extend

Local Resolution:

( . : Verbal complaint Dealt with on the spot or referred
( 77 Acknowledgement 2 working days of receipt unless full response
. issued within 5 working days
Full Response 20 working days of receipt
Apply for Independent Review 28 calendar days of the date of response to Local
Resolution

NB: A working day is any weekday (Monday to Friday) which is nota local or normal
public holiday. | » ‘

Planning and Performance Management Directorate - 9
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SUMMARY: LOCAL RESOLUTION

COMPLAINT RECEIVED

v

COMPLAINTS OFFICER TO
RESOLVE

A : -ASPECTS
Y/N?
v “NO
WRITTEN RESPONSE FROM
- CHIEF EXEC
10 NO - COMPLAINANT
CONVENOR - SATISFIED
Y/N?
* YES
Feedbackto = | gomecacan END

Clinician involved
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ANNEX 1A
ROLE OF HEALTH AND SOCIAL SERVICES COUNCILS

. Health and social services councils are independent bodies established by statute to
represent the public interest in the HPSS. ‘

2. ‘ The main duties of the health and social services councils are to:

monitor the quality of local services;

represent the public’s interest in health and social services issues;

provide information, advice and support on health and social services issues;

offer advice, information and help to people who want to complain about a service.

3. If a person feels unable to deal with the complaint alone, the staff of the health and
social services councils can offer a wide range of assistance and support at any stage of the
complaints procedure. This assistance may take the form of:

information on the procedure and advice on how to make a complaint;
help in accessing medical/social services records;

discussing the substance of the complaint and drafting letters;

making telephone calls; ‘

support in preparing for meetings;

support at meetings and independent reviews;

referral to other agencies, for example advocacy services;

preparing a request for an independent review; and

preparing a complaint to the Commissioner for Complaints.

4. All advice, information and assistance with complaints are provided free of charge
and are confidential.

Planning and Performance Management Directorate 11
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ANNEX IB

ADVOCACY

L. Advocacy is recognised as an important way of giving people a stronger voice by
helping them to make informed choices about, and to remain in control of, their own health
and social care. Advocacy helps people gain access to information they need to understand
the options open to them, and to make their views and wishes known.

2. Advocacy is not new. People do it every day for their children, for their elderly or
disabled relatives, and for their friends. Concemed individuals do it for people who are
particularly vulnerable or undervalued.

3. In the HPSS, advocacy has been available majnly for vulnerable groups, such as
people with mental health problems, learning disabilities, and older people (including those
, with dementia). However, people who are normally confident and articulate can feel less able
( “to cope because of illness, anxiety, and lack of knowledge and be intimidated by professional

(  attitudes that may seem patemnalistic and authoritarian.
4. Boards and Trusts should encourage the use of advocacy services, including those:
provided by health and social services councils, to facilitate access to the complaints
procedure.

Planning and Performance Management Directorate 12
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ANNEX 1C
CONCILIATION

1. Conciliation is a voluntary process that seeks to resolve difficulties by examining and
reviewing a complaint with the help ‘of an outside person who is qualified, trained and
experienced as a conciliator. Conciliation can be especially useful in resolving difficulties
arising from a breakdown in the relationship between a health service professional and his/her
patient/client. Boards and Trusts should offer to make a conciliation service available to the
staff and the patient/client as early in the complaints resolution process as possible.

2. The aim of conciliation is to enable both parties to address the issues in a non-
confrontational manner with the aim of reaching an agreement that both can accept. It is best
used at an early stage in the handling of the complaint. The function of the conciliator is to
assist the process, not to impose a solution. Any resolution of the complaint must come
from the parties concerned. The conciliator seeks to clarify the issues and to help explore the
' options. Essentially, the conciliator works to ensure that good comununication takes place
( ‘ between the parties.

3. Confidentiality is vital in the conciliation process. The conciliator should encourage
the participants to explore the issues involved in the complaint in an open manner. The
content of the conciliation process remains confidential and neither the conciliator nor the
participants should provide information from the process to any other person. The conciliator
should advise the Board/Trust when conciliation has ceased and whether a resolution was
reached. No further details should be provided.

4, Conciliation can also be a useful means of resolving complaints where the

complainant has requested an independent review but the convenor believes further local

resolution would be appropriate, for example where the complaint involves a difficulty in a

relationship with a member of staff. Boards should ensure that their induction training for

convenors makes them aware of conciliation, its usefulness and limitations, and equips them
[ to consider its use as a means of resolving appropriate complaints.

L. 5. Serving members of health and social services councils are ineligible to take up posts
as lay conciliators as there may be conflicting interests involved. It is not recommended that
those engaged in advocacy take up posts as conciliators for the reasons outlined above. A
helpful introduction to good practice in the use of conciliation is Conciliation and Mediation
in the NHS.- a practical guide, Bob Debell, Radcliffe Medical Press, 1997.
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ANNEX 1D
PATIENTS WITH MENTAL HEALTH PROBLEMS

1 Making a complaint about health and social care can be intimidating, especially for

‘people with mental health problems or learning disabilities. Complainants should not be
deterred from using the HPSS complaints procedures because clinical staff believe their
complaints to be based on mental disorder.

2 Complaints made by people with learning disabilities, who are not mentally ill, should
be treated in exactly the same way as complaints made by other patients. Special care must
be taken to help all patients who have difficulties with communication.

3 There should be explicit arrangements for advising and supporting complainants with
mental health problems or with leaming disabilities. People suffering mental health problems
_ are very vulnerable members of society and care needs to be taken to ensure that this is not an
( excuse not to investigate legitimate complaints. '

4 If a patient makes a complaint during an acute illness, the complaints officer should
register the complaint and consider advising the patient that inquiries into it should be
delayed until the patient’s condition has improved. The complaints officer will want to take
medical advice on this matter. When the patient is feeling better, he/she should be asked
whether he/ she wishes to proceed with the complaint. A delay such as this will need either
the agreement of the patient or someone who is able to act on behalf of the patient and who is
independent of the complaints officer. The decision about whether a patient is well enough to
proceed with the complaint should be made by a multi-disciplinary team, and the complaints
officer should refer regularly to this team to establish when this point has been reached.

5. Where the complaints officer believes that a complaint should not be investigated
because it appears that it is a manifestation of the patient's mental illness, a full report on the
patient's mental state should be sought.

6. If the report confirms the complaints officer's view, a system should be set up
\7 whereby the current and any subsequent recurrent complaints are scrutinised by an
- independent assessor, such as a senior clinician or manager who is entirely independent of the
patient's current clinical team. Each episode of complaining should be treated as a fresh

complaint.

7. Where a complainant is alleging physical injury, a physical examination should be
carried out without delay in each case by medical staff and clearly reported. If a patient
refuses a physical examination, or if his or her mental state (for example, degree of agitation)
makes this impossible, this should be clearly documented. A further physical examination
should be attempted as soon as possible.

- 8. Very careful consideration must be given to complaints alleging offences that could
be reportable to the police, and there should be explicit policies about the arrangements for
such reporting. Staff need to be aware that-a decision not to report an alleged offence is a
serious decision, while the reporting of trivial or clearly delusional matters is unlikely to be in

Planning and Performance Management Directorate 14
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the patient's best interests.

9. Particular attention should be paid to any suggestion of corroboration of the complaint
from other patients, visitors, or staff. Such corroboration should be precisely recorded and
careful consideration given to its relevance to any decision about delaying investigation of the
complaint. o '
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SECTION 2 - INDEPENDENT REVIEW

2.1 * Complainants who are dissatisfied with the result of local resolution may
request an independent review. This request should be made within twenty-eight days of the
date of the letter concluding local resolution. Any request for ati independent review received
orally or in writing by any member of/or employee of the Trust/Board should be passed to the
convenor immediately through the convenor's office. A complainaﬁi does not have an
automatic right to an independent review. ‘ o

~ Appointment of Convenors

2.2 HSS Boards are required to appoint one of their non-executive directors as a

convenor. The workload in some Boards may require the appointment of more than one

convernor and the Board may wish to consider appointing other people to this role who are not

employees of the Board but who have received appropriate training. It is suggested that any

(, such appointments are initially short term and, if successful, they can be extended.
Appointments should be staggered where more than one convenor is appointed. Any person
appointed in this way may carry out the full role of a convenor, including serving on a panel.
All such convenors should be indemnified as if they were non-executive directors.

The Role of the Convenor

2.3 The role of the convenor is crucial in deciding whether there should be an
independent review. It also provides complainants with an independent and informed view
on whether any more can be done to resolve their complaint. The convenor must decide
whether to: -

o refer the complaint back for further local resolution (possibly suggesting that both
parties might be offered conciliation); ,
( e setupa panel to consider the complaint; or
e take no further action.

C |
24 It is not the convenor's role to se_ek a view on the merits or otherwise of
the complaint or to investigate it. The convenor should be fully apprised of guidance and
issues relating to his/her role.
The Convenor's Office
2.5 Boards should provide any administrative support that the convenor needs.
However, it is important that the convenor acts, and is. seen to act, independently of the
Board. Boards therefore should consider establishing a convenor's office. For further
information see Annex 2A.
Planning and Performance Management Directorate 17
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Action by the Convenor

2.6 - The ‘convenor is responsible for ensuring the complainant’s request for an
independent review is acknowledged in writing w1th1n two working days. The
acknowledgement should:

. mdlcate how the mdependent review process request will be activated;
° request that the complainant or their representative set out their concerns in writing,
7 statmg wh Vtthey are dlssatlsﬁed with the outcome of local. resolution, if they have not
. 1ndlcate how to seek 1ndependent help and support from the health and social services
councils and/or patient advocacy services.

2.7 The convenor is also responsible for ensuring that:

o the. cornplalned .against. is advrsed in. wntlng as _soon as possible of what the
complamant has stated are his/her concemns;

e a full picture of the events relating to the complamt is obtalned including relevant!

‘medical records; ~

e appropriate clinical advice is taken when a complamt relates to the exercise of clinical
Judgement (see Annex 2B). - » :

e - the comiplaint is dealt'with impartially; - : :

e all opportunities for resolving the complaint dunng local resolutron have been
explored and fully exhausted.

2.8 In ‘reach'ing a decision, the convenor must:

e consult an mdependent review panel lay chairman,;
» take appropriate clinical or professional advice where the complaint relates in whole
or part to action taken in consequence of the exercise of clinical judgement;
This process must be completed within: twenty workmg days of the date of receipt of the
complainant's request by the convenor, feon
2.9 - In considering the request for an independent review, the convenor must not: |
o re run the actlon taken durmg lo¢al resolutlon

s investigate or attempt to resolve the complamt on his/her own; *
e try to defend either those complained against or the complainant.

Consulting a Lay Chairman

210 ‘A lay chairman will assist the convenor in making an mdependent assessment

of the complamt However demdmg whether to establish a panel is the convenor's sole
respon51b111ty The convenor must explain in writing his/her decision to the complainant, and

any person alleged in the complaint to have taken any part in the action complained of. (See

Annex 2C - role of independent lay chairman)

_Planning and Performance Management Directorate 18
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Clinical Complaints

2.11 The convenor must seek approprlate chmcal advice where a complamt
relates in whole or in part to action taken as a consequence of the exercise of clinical
‘judgement. Clinical advice initially should be sought from the medical director of the
Board, or equivalent professional officer. . Where these officers are the subject of the
complaint, or where possible conflict of interest arises (for example, if this person has already
been involved in the handling of the complamt) then the convenor should seek the advice of
“an independent professional person. This may be one of the Departments professional
officers, or someone from the hst of clinical assessors for panels. See Annex 2B.

2.12 Clinical advice should relate to whether the response already made to the

clinical aspects of the complaint at local resolution lias been thorough, correct and fair,

and in terms the complamant can understand. If not, whether further local resolution or a

panel would be an appropnate next step. In reachmg a v1ew on this, the clinical adviser may

( need to consider whether appropnate care or treatment was prov1ded ‘Clinical advice should

( not be given to the convenor in the form of a report passing judgement on the quality or

- adequacy of the clinical care given to the patient. Clinical advice must be restricted to
answering the question asked.

Social Services Complaints

2.13 Where the convenor considers that a complaint relates in whole or in part to
action taken in consequence of the exercise of professional social work judgement (i.e. any
Judgement that is made by a member of the social work profession in the HPSS by virtue of
their knowledge and skill, which a layman could not make), he/she must take appropriate
professmnal advice in decxdmg whether to convene a panel.

2.14 Advxce should be sought in the first mstance from the Board's Director of
Social Services who may in turn suggest someone else who is qualified to advise. Where the

Director is the subject of the complamt or where possible conflict of interest arises, some

» other appropriate independent opinion should be sought. This may be the Department's Chief

( Inspector of Social Services, or someone from the list of clinical assessors for panels.

Decisions of the Convenor
2.15 " After seeking appropriate advice, the convenor must decide whether to:
¢ take no further action,
o refer the complaint back for further local resolution (perhaps 1nvolvmg conmhatmn -

see Annex 1C); or
e setup a panel to consider the complaint.

2.16 The reasons for any decision to refuse a panel or to refer back to local
resolution should be clearly stated and the Chief Executive of the Trust/Board informed
accordingly.
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2.17 The convenor may decide that local resolution has been adequately pursued -
in that the complaint has been properly investigated and an appropnate explanation given -
and that nothing further can be done, even though the complainant remains dissatisfied. The

,complalnant should be adyised in writing of the reason for this decision and informed of their

right to put their case drrectly to the Comnnssroner for Complaints. See Section 3

2. 18 The letter should refer to the following;

e consultation with the independent lay chair;

e the fact that chmcal adv1ce has been sought where the complalnt is ‘'of a clinical
nature;

o edch of the complainant’s toricerns havmg been fully addressed.

Refertal for Local Resolution

2.19 , Where havmg taken any approprlate chmcal adv1ce the convenor feels that
local resolution has, not adequately addressed a complamant's concerns the case should be

passed back to the service provider for further local con51derat10n perhaps mvolvmg
, veoncrhatlon The eomplamant should be mformed in wntmg of the reason for this decision.

220 If the complainant remains diss“atisﬁed"folﬂleywi:ng the referral he/she may ask

the convenor to reconsider whether an independent review panel should be convened. .
Convening a Panel

2.21 When the convenor feels, for whatever reasen, that further local resolution
would not be appropriate and that there are grounds for the complainant's continued
dissatisfaction, he/she may decide to convene an independent review panel. The cost of
instituting an independent review panel is not a reason for refusing to convene a panel.

222 Convenors ‘sho_uld _not set up an independent revigevaanel where:

o the complamant has stated orally or in writing that he/she mtends to pursue a remedy/
by way of proceedrng in a court of law; or

o he/she considers there may be a case for a d1501p11nary mvestlgatmn See Section 4
Useful Information.
223 . In either of these cases, the papers should be referred immediately to the

person in the Board who deals with these matters.

2.24 Consideration of whether to set up an mdependent review panel should follow
automatically if disciplinary action is not pursued. Should a complainant decide against
proceeding with litigation, they can ask for their request for an independent review to be re-
considered.
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2.25 The convenor's decision to establish a panel must be given in writing to:

o the complainant;

o any person alleged in the complaint to have taken any part in the action complained
about; - : - '

e the Chief Executive of the relevant Trust/Board/independent provider;

e senior partner for FHS complaints. '

Terms of Reference

2.26 Having decided to establish a panel, the convenor must define its terms of
reference drawing on the complainant's written statement of complaint. Terms of reference
set out what the panel is to investigate, for example:

o 'What information was made available to Mrs X about her husband's condition’.
e 'How was Mr 'X's' discharge from hospital managed’.

( 2.27 The convenor must inform those listed at para 2.25 and the nominated panel
members of the terms of reference. If the complainant disagrees with the terms of reference
he/she may ask the convenor to reconsider them. While the convenor's decision is final, the
complainant should be advised of their right to take the matter up with the Ombudsman if
they remain dissatisfied. o

2.28 " In order to avoid delay, Boards are advised to give delegated powers to the
Chief Executive and an alternate executive director to establish a panel as a committee of the
Board as soon as the decision of its convenor becomes known. : '

Appointment of Panel Members

2.29 The Convenors Office is responsible for communicating with, ascertaining
availability of, and formally appointing the chosen panel members.

2.30 Independent review panels must be composed of three members:

¢ independent lay chairman (from the Board list); ,
e the convenor (non-executive of the Board or appointed person); and
¢ athird independent lay panel member (from the Board list).

2.31 Wheré, having taken appropriate clinical advice, the convenor decides that the
complaint has clinical elements, the panel must be advised by at least two independent
clinical assessors. See Annex 2D. See Annex 2C for Role of Panel Members.

2.32 In considering a complaifﬁt from, or on behalf of, a person suffering from
mental disorder, the convenor should consider co-opting a member of the Mental Health
Commission onto a panel.

2.33 In order to avoid accusations of bias members or officers of health and social
services councils will be excluded from panel membership. \ ‘
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234 The convenor's office should arrange for panel members and clinical assessors
to:

o be told the composition of the panel and its assessors;
¢ have indemnity cover. In the most unlikely event of legal proceedings, no financial
risk would be taken by the panel member or clinical assessor, assuming they acted in
- good faith;
¢ have appropriate background and bneﬁng papers.

Role of Assessors

2.35 The role of the clinical assessors is to adv1se the panel -as and when required,
on those aspects of the complaint.involving clinical judgement having regard to this guidance .
and the advice of their professional body, e.g. the appropriate Royal College. Ideally, the
assessors should provide an agreed report. This report should be in two parts:

W

e a surnmary report that excludes all personal clinical information relative to the
patient/client being examined; and .

¢ a confidential annex that incorporates any - personal chmcal mformatton that the ( )
clinical assessors feel is essential to enable the panel to make sense of the complamt

2.36 " The confidential annex Wil] only be made laxaiﬁlalgle_.tq_ tghq page] ‘émembers,
the complainant, the patient/client, if a different person from the complainant and alive
and competent to receive it, and the complained against but to no-one else (see Annex
2D). :

Role of Independent Lay Chairman

2.37 ‘The role of independent lay chairman is to:

. prov1de mdependent advice and support during the convemng period;
e chair panels when established; .
» promptly issue the report of the panel. - {

2.38 The respon51b1hty for leadmg the orgamsatlon of the panel's business rests ( )
with its chairman. See Annex 2C ’

The Panel's Remit
239 The panel is established to:
e consider a complaint whose terms of reference have been clearly defined;
o investigate the facts of the case, taking into account all the evidence;
e investigate the complalnant’s concerns in a conciliatory way;
e provide a written report setting out its conclusions with approprlate comments and

suggestions.
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"Conduct of Panel

2.40 The Chairman, in consultation with the other members of the panel, will
decide how to consider the complaint keepirig in mind the Directions and this guidance.
However, the general rules of conduct for the panel are: '

e the process should be informal, flexible, and not confrontational, adversarial, legalistic
or tribunal-like; ’ o

e its proceedings must be held in private;

e it has a right of access to all the records relating to the handling of the complaint;

e it must be able to see the relevant parts of the patient's health or social services records
when dealing with a clinical/social services complaint; '

e the complainant, and any person complained against, must have a reasonable

_ opportunity to express their views; ’ o
( e advice may be taken from appropriately appointed assessors if the complaint is a
clinical one; R ' ’
= ‘ e the complainant, the complained agair‘i’st’b'r any - other person invited to give
information to the panel, may be accompanied by a person or persons of their
choosing to provide support, for example a friend, relative or health and social
~ services council representative; ' R : ‘

e if the person supporting the complainant' or the complained against has a legal
background or qualification he/she cannot act in a legal capacity; '

e only with the approval of the chairman may those accompanying the complainant and
the complained against contribute to the panel’s proceedings;

e the needs of thé complainant, including the specific needs of those from ethnic
minority communities and those with physical ‘and other disabilities, should be
considered fully. For example, people with mental health problems may find it hard
to concentrate and require regular breaks from the proceedings;

e réasonable records of the panel's proceedings should be kept to facilitate the

preparation of its report. Tape recording panel proceedings or using stenographic or
, shorthand notewriters to provide a verbatim record of the discussion is not
( . recommended. o ‘ |

Concluding the Investigation

241 The panel chairman may find it appropriate to meet the complainant as a way

of rounding off resolution of the comiplaint. This may be particularly helpful in a complex

case to ensure that the two parties understand the outcomes. If the complaint relates to

clinical matters, at least one assessor should be present to give a personal explanation to the

complainant of any clinical findings. Where there are assessors from different disciplines,
“each should be present. | .

3

Report of the Panel

242 At the conclusion of the panel's work, a"report will be produced. The
chairman is responsible for issuing the report within the target timescale of sixty working

Planning and Performance Management Directorate 23

DHSSPS 333-294-035




DHSSPS

days from the date of the formal appointment of the panel and assessors. The Chairman may
delegate the writing of sections of the draft to panel members and, subsequently, edit the
report into a final draft. However, the final report remains. the responsibility of the

‘Chairman.

2. 43 The panel should prov1de the complainant and the complamed against with the
~opportunity to check its draft report (which might not include the final conclusions of the

panel) for factual accuracy within, say, a period of fourteen days before it is formally issued
in its final form.. The assessors' report should be made available .in time; for its circulation

with the panel's draft. Those receiving the draft should be reminded that the report is

confidential to them and the panel members.
Repert‘Struc‘tnre, |

2.44 -There is no right or wrong way of frammg and structunng a panel report. The
report of the panel must include:

ﬁndmgs of fact relevant to the complamt -

the opinion of the panel on the complaint, having regard to the findings of fact; (J
 the reasons for the. panel's opinion; '

.the report. of the assessors; and o

where the panel disagree with any matter 1ncluded in the report of the assessors, the

reason for its disagreement.

e e o o o

2.45 | The panel may include in its report: - |

e action the service provider might take to satisfy the complainant; and
¢ suggestions arising from its investigation that it considers would improve the services
provided or the provider's efficiency and effectiveness.

2.46 ~ The report of the panel must not suggest that disgiplinary proceedings be
taken against any person. ‘ |

: (
2.47 Panel chairmen have the right to withhold any part of the panel's report ()
and all or part of the assessors' report in order to ensure confidentiality of clinical )
information. Panel chairs should judge each case on its own merits. In exceptional cases,
the chairman may decide that the complainant should not see the full report. This may be
because the chairman considers that it would be detnmental to the complainant's health. Or
because the chairman judges it to contain mformatlon by or about a third party which, if the
complalnant was allowed to see it, would constitute a breach of conﬁdentrahty (for further
cyu1dance see Section 4, Useful Informatron)

2.48 For further good practice on Report ‘Struct'ure, see Annex 2E.
Report Circulation

2.49 Unless the chairman decides otherwise, the panel’s final report, including the
assessors' summary report and the confidential annex, should be sent to the:
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e complainant;

¢ patient/Clliept',‘_i;f a different person ffom the complainant and alive and competent to -

receive it;
e panel members;
e complained against;
e clinical assessors.

2,50 Unless the chairman de'cidés,yothe:rwise, the pé.néi_l"s final report including the

assessor's summary report,-but not the conﬁdeﬁt_iél annex, will have a restricted circulation.
It should be sent to:

e any person interviewed by the panel (other than the complainant or the complained
against); , ' ,

e the Trust/Board Chairman and Chief Executive;

o the senior partner in the case of FHS complaints;

e the Chairman and Chief Executive of the independent provider,EWhere the complaint
_involves services provided by the independent sector; and
e the service commissioner.

2.51 The panel shall not send the report to any other person or body. The
complainant may wish to show the report to a representative of the health and social services
council or other appropriate adviser. '

 Completion of the Complaints Procedﬁre

2.52 Following receipt of the panel's report, the Trust Chief Executive/Independeént
Provider Chief Executive may need to show the report, or sections of it, to his/her board so
that it can consider the action needed to implement its recommendation(s). Any such
arrangement must protect the overall confidentiality of the report.

2.53 : The Chief Executive is responsible for ensuring the board's decisions are
communicated quickly and clearly to the complainant. The Chief Executive or a designated
senior Director (see para.l.29) should send a letter to the complainant, within twenty
working days from the receipt of the panel’s report. This should inform the complainant of:

e any matters such as a formal apology or approval of an ex-gratia payment;
action being taken as a result of the panel's deliberations and an indication of the
timescale for its implementation;

e his/her right to refer the complaint to the Commissioner for Complaints .

2.54 The issue of this letter completes the HPSS complaints process. If, following
this action, the board takes further decisions relating to the outcome of the case, then the
complainant should be informed by the Chief Executive. ‘

Administrative Support, Fees and Expenses

2.55 The panel and its assessors should be provided with appropriate administrative
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indemnified.

support.

2.56 The Board establishing the panel will'meet all the expenses ansmg out of the
independent review process, mcludmg any allowances paid | to panel members and any
payments and expenses paid to assessors. Assessors who find it more convenient to make

their own arrangements for, say, typing their reports, will need to agree a rate of payment
with the Board in advance.

2.57 The Board should speak to assessors to estimate the likely time commitment in

'71nd1v1dual cases before work begms and where appropnate to authonse addmonal work.
Payment will be for work déne’ (i.e. ' there is no four ‘day miinimum payment) Whlle the

amount to be paid in an individual case is a matter for local décision, it would be

- understandable if assessors were not willing to contract for less than half a day.

2.58 Panel members, including convenors, are eligible for travel expenses and-
subsistence and loss of earnmgs allowanoes Boards should indicate in appointment letters
that the particular panel chalrman and the third panel member w111 be appropnately<

IR

* Current rates are set out in HSS Executive circular PRSC (PR) 1/96
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TARGET TIMESCALES: A SUMMARY

EVENT  TIME ALLOWED

Acknowledgement by convenor of request 2 working days of receipt
for independent review

Decision by convenor to set up panel, ornot 20 working days of receipt of r_e_duest

Appointment of panel members 20 working days of decision by convenor to
establish a panel

Draft report of panel 50 working days of formal appointment of
panel and assessors

Final report of panel 10 further working days

Response to complainant by Trust 20 working days of receipt of panel’s report
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CONVENING - A SUMMARY

COMPLAINT TO CONVENOR

HAS COMPLAINANT EXPLICITLY INDICATED
INTENTION TO MAKE A LEGAL CLAIM?

‘lNo

CONVENOR OBTAINS COMPLAINANT'S WRITTEN STATEMENT ABOUT ‘
OUTSTANDING CONCERNS AND WHY DISSATISFIED WITH LOCAL RESOLUTION

IS CLINICAL JUDGEMENT INVOLVED? No

Yes : : B END

S Yés

IS MEDICAL DIRECTOR OR NURSING DIRECTOR IMPLICATED?*— No

Yes

\ 4
CONVENOR SEEKS INDEPENDENT CLINICAL ADVICE CONVENOR SEEKS CLINICAL

of CLINICAL ADVISER FROM HSSE LIST ADVICE e.g. FROM MEDICAL
: et G or NURSING DIRECTOR

,L:r \ (V.

v

CONVENOR INFORMS COMPLAINED AGAINST AND OTHER RELEVANT PARTIES
INVOLVED IN LOCAL RESOLUTION

CONVENOR CONSULTS PROSPECTIVE INDEPENDENT
LAY PANEL CHAIRMAN

CONVENOR WRITES TO CHIEF EXECUTIVE
TO REACTIVATE LOCAL RESOLUTION

CONVENOR: HAS LOCAL RESOLUTION BEEN EXHAUSTED? — No —T

¢ Yes

ARE THERE ISSUES THAT COULD BE REFERRED TO A PANEL?— No
. |
Yes

!
CONVENOR DECIDES PANEL'S TERMS OF REFERENCE - CONVENOR RECORDS DECISION

{ }

v
CONVENOR COMMUNICATES DECISION TO COMPLAINANT, COMPLAINED AGAINST, CHIEF
EXECUTIVE/GENERAL MANAGER AND INDEPENDENT LAY PANEL CHAIRMAN
| v

CONVENOR HANDS OVER RESPONSIBILITY TO

INDEPENDENT LAY PANEL CHAIRMAN ‘ COMPLAINANT SATISFIED
, WITH DECISION NOT TO SET UP
No
PANEL SET UP OMBUDSMAN
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INDEPENDENT REVIEW - A SUMMARY

COMPLAINT TO PANEL

PANELTOBEADVISED __ Yes 5 INTERVIEW WITH COMPLAINANT/PATIENT
BY ASSESSORS? A INTERVIEW WITH COMPLAINED AGAINST

L No l
PANEL MEETS TO REVIEW COMPLAINT ——————3p ASSESSORS PREPARE REPORT(S)
AND INTERVIEW PARTIES :

v

PANEL ISSUES DRAFT REPORT WITH ASSESSORS' REPORT(S)
TO COMPLAINANT/COMPLAINED AGAINST

PANEL ISSUES FINAL REPORT WITH ASSESSORS' REPORT(S)
" ON RESTRICTED. CIRCULATION

COMPLAINED OTHERS COMPLAINANT TRUST
AGAINST  (SEE GUIDANCE) l

BOARD OF TRUST
CONSIDERS RECOMMENDATIONS

OF PANEL

CHIEF EXECUTIVE WRITES TO
COMPLAINANT ADVISING
ACTION BY TRUST

¥Y_____ COMPLAINANT SATISFIED? Yes __y.END

lNo

OMBUDSMAN
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ANNEX 2A

CHECKLIST FOR CONVENOR'S OFFICE

1. It is important that the convenor acts, and is seen to act, independently of the Board.
The office therefore should use its own letterhead paper headed 'Office of the Independent
Lay Convenor'. The use of a PO Box address may reinforce independence of the convenor. A
senior member of staff should manage the convenor's office. '

2. Responsibility for the following ,'actibn rests with the convenor supported by
administrative staff as appropriate.

Initial Action
3, | The convenor should:

e acknowledge the oral or written request for an independent review within 2 working
days; |

o ask the complainant to provide a written statement of why he/she remains
dissatisfied, if not already provided,

e immediately obtain the name of a person held on the list of independent lay panel
chairmen; S : -

o call for all papers and documents relating to the local resolution;

e advise anyone who is complained against; o

o advise the complainant that help is available from the health and social services
council or other source of patients' support; .

e seek appropriate independent clinical advice where there is a clinical element to the
complaint; '

e consult an independent lay panel chairman, and decide whether or not a panel should
be set up; and

e liaise with other convenors if the complaint involves more than one body.

Independent Review refused

4. The following must be informed in writing of the reasons for the decision, and
whether local resolution should be reactivated:

the complainant, who should be advised of the right to approach the Ombudsman;
the Trust Chief Executive/senior FHS partner/Independent Provider Chief Executive;
any person who is complained against;

the independent lay panel chairman, and anyone else who was consulted.
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Panel is to be convened

5. The following must be informed in writing of the decision, the agi‘eed terms of
reference for the panel, any issues excluded from its consideration and why, and when the
panel is likely to be set up:

the complainant; :

any person who is complained against;

the independent lay panel chairman consulted;

the Trust Chief Executive/Senior FHS partner/mdependent prov1der Chief Executive,

e © o e

6. The Board should provide:

e the lay panel chairman;
o the third panel member;
e the names of clinical assessors required to assist the panel‘.ﬁ

7. - The convenor's office should:

o . formally appoint clinical, assessors

e provide the panel members and the clinical assessors w1th all necessary papers,
including the complamant's written statement of concern; -

e ~ provide indemnity cover for the panel and its assessors;

e inform the complainant of the names of the appomted panel members and assessors.
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ANNEX 2B
ROLE OF THE CLINICAL ADVISER AT CONVENING STAGE

L. Convenors are reminded of the need to obtain appropriate clinical advice when
necessary. Such clinical advice should relate to whether the response already made to
the clinical aspects of the complaint has been thorough, correct and fair and in terms
the complainant can understand; and if not, whether further local resolution or a panel
would be an appropriate next step.

2. At the convening stage, the clinical adviser is being asked for their opinion on

" whether the clinical aspects of the complaint have been fully and fairly addressed at local
resolution. They are not being asked to give an opinion on, or a report on the clinical aspects
of the care. This is the clinical assessor's task whenever a panel is convened.

3. There will be cases where the clinical adviser needs to form an opinion on the clinical

( care given, but this should only be used to give advice on whether the clinical aspects of the

) case have been fully and fairly addressed at local resolution. Any opinion on the clinical care
( received should NOT be passed to the convenor.
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ANNEX 2C
ROLE OF INDEPENDENT LAY CHAIRMAN AND THIRD PANEL MEMBER
The Board's Role |

L. Boards are responsible for putting in place arrangements for holding lists of
independent chairmen and lay panel members. Boards must organise access to and training
of chairmen and panel members’. '

2. Boards should assist each other in finding an appropriate chairman and panel
members where circumstances demand a wider trawl. Boards 'should organise the allocation
of chairmen and members in a balanced independent way, so that no one person becomes
regularly linked with a particular Trust or particular type of complaint.

‘The Chairman's Role

C 3, At the convening stage, the lay chairman should:

e provide the convenor with support and advice; and
e keep arecord of the part he/she played at this stage.

4, When appointed to a panel, the lay chairman, with appropriate administrative support,
will be responsible for ensuring that:

all panel members have a clear understanding of the panel's terms of reference;
arranging and chairing all meetings of the panel;

ensuring that members and assessors have all necessary documents;

ensuring reasonable records of the panel proceedings are kept.

5. The Chairman is responsible, in consultation with the other panel members, for:

o deciding how the panel will conduct its business;

L, e arranging megtings with the complainant and complained against and ensuring that, if
appropriate, at léast one assessor is present; ‘
o discussing the required format of their report with assessors;
o leading the panel in drafting its report; '

Q setting out the agreed conclusions and findings; ard any comments or
' recommendations; and }
Q ensuring no recommendation relates to disciplinary matters;

e circulating the draft report to the complainant and complained against to check factual
accuracy. ‘ '

S Independent Review - A Training and. Information Pack for Independent Review Panel Members, "HSS
Executive, 1996
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6.

The Chairman is responsible for finalising the report and ensuring the final report

(including the clinical assessors' summary report and the confidential annex) is sent to:

7.

the complainant; '

the patient/client if a different person from the complainant and alive and competent
to receive it;

the complamed agamst

the panel members;

the clinical assessors.

A copy of the final report (1nc1ud1ng the assessors summary report but not the

conﬁdent1a1 annex) should also be sent to:

any person named in the complaint;

any person interviewed by the panel at the Chairman's drscretron

the Trust/Board Chairman and Chief Executive; ' )
senior FHS partner; ' ‘“
the Chairman and Chief Executive of the independent provider where the cornplamt is ( )
about services provided by the mdependent sector;

Servrce comm1s51oner

8 Where there is disagreement within the panel, the chairman's decision will be
final, " ‘ ’

9. A sample checklist that may help chamnen to ‘sign-off’ the final report is given at
Annex 2F.

The panel member's role

10.

The third panel member must:

seek to resolve the complaint in a fair and impartial manner;

work under the terms of reference laid down for the panel;

consider the information gleaned from reports and interviews m a fair and unbiased <
waY’

consider the assessors' advice on clmrcal matters

contribute to the development of appropriate ways of worklng to gain information
from interviewees;

contribute wrth the other panel members to the completion of the report.
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ANNEX 2D
'ROLE OF CLINICAL ASSESSORS
Appointment of Clinical Assessors

1. Where the complaint is wholly or partly related to clinical matters, independent
review panels must be advised by at least two independent clinical assessors on relevant
matters. Assessors are not formally part of the panel; their role is to adv1se on clinical issues
and, wherever possible, make a Joint report to the panel. The assessors should decide, in
consultation with the panel, how to exercise their responsibilities having regard to guidance
issued by the Department® and their professional bodies. Assessors should not act
independently to resolve a complaint. o |

Nomination of Assessors

t 2. On receipt of a request for assessors to adV1se a panel the Board should take advice
(-- from the professional body on the selectron of appropriate assessors from the list held
centrally by the Department.

3. Where a complaint raises issues about more than one medical discipline or health and
social care profession, at‘_le(ast one assessor from each relevant dlscrphne or profession should
be appomted to advise the panel. In cases where only one drscrplme is under scrutiny, two
assessors should be appointed from that discipline. In some cases it may be appropriate for
there to be more than two assessors and it will be for the panel chairman to make this

demsron

4. The Department holds the UK-wide lists of assessors for all types of complaints.
Professional orgamsat1ons are involved in ensuring hsts are kept up to date.

5. Clinical assessors for hospital and community health and ‘social services should be
selected from outside the Board area. The Board’s convenor's office will check availability
and issue a formal letter of appomtment provide indemnity cover and copies of all necessary
( ) - documents.

Gathering Information

6. One assessor in each discipline must be present when the panel or a member
delegated by it, interviews either or both of the parties about matters of clinical judgement.

7. The assessors must have access to all of the patlent' s/client’s health or social services
records relating to the handling of the complaint held by the Trust. They will need to acquaint
themselves with any circumstances where the patient/client might have been denied access to

" information in the record, or where the patient/client has expressed the wish for information
to be withheld from other parties.

§ Independent Review - A Briefing Pack for Clinical Assessors, HSSE, October 1996
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8. The assessors may interview the pat1ent/clrent who is the subject of the complaint
with their consent. The patient/client may have someone of their choosing present. These
interviews may be held before the day the panel is due to meet or on the same day. The
Assessors may also interview any person complained against, who may,also have a person of
their choosing present. Assessors must take care not to break any third-party confidence.
Assessors should not noimally explain their findings to either the pat1ent/cl1ent or
complainant before advising the panel of their views.

9. Where a patrent's/chents health or, socral serv1ces record is no longer in the

to provrde them w1th access to it for the purpose of frarmng a response

The As’se'ss'br’s"Report o

10.  The assessors' report/s should be divided into two parts:

* a summary report that excludes all personal chmcal 1nformat1on relative to the

patlent/clrent bemg examined; and

e a confidential annex that mcorporates any personal chmcal mformatlon that the
clinical assessors feel is essential to enable the panel to make sense of the complamt

{

11. “ ?.:‘The assessors surnmary report w1ll be attached to the panel's ﬁnal report when it is

"tssued The conﬁdentlal annex wrll only be made avallable to the panel the complamant

and the complamed agamst

12. The assessors' report should not be made available to the complainant or the
complained against before it is made available to panel members. The panel may decide, in
consultation with the assessors, to release the report to the complainant and the complained
against if they believe this m1°ht aid resolution of the complaint. Otherwise the assessors'
report will only be made available to them when the panel's draft report is issued for checking
its factual accuracy.

13. Assessors should remémber that their report may be made available at a later date to(,
other than panel members and ensure that neither it, nor the confidential annex contains'

information that might cause serious harm to the physical or mental health of the
patient/client or of any individual. They should also ensure that it does not contain
information about, or provided by a third party (other than a health profess1onal ‘involved in
the patlent's care) who could be 1dent1ﬁed frorn that 1nformat1on unless he/she has consented

~ tosucha dlsclosure

14.  If the panel disagrees with the assessors' report, it must discuss this with them
and, if the matter cannot be resolved state m its report lts reason for domg s0.
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ROLE OF CLINICAL ASSESSORS

CLINICAL
ASSESSORS PANEL CONVENED
May see patient/complainant Studies documentation Agrees way of
and/or clinician attends relevant meetings working

complained against ' ’

Draft report(s)
: May check factual
/ accuracy of draft with
PANEL : complainant/complained

Final Report, / Final report with assessors

including the summary and confidential
assessors' summary - annex sent to:
report sent to:

RN

The Board Chairman or CE Chairmar/ . Any person Complainant/ Panel Members
or independent provider who Chief Ex of Trust,| | named in the Patient
purchased,the service ete. . com}?laint or Complained against
interviewed by
the panel
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ANNEX 2E

REPORT STRUCTURE

L. There is no right or wrong way of framing and structuring the panel report. However,
experience suggests the report should:

address each issue in the terms of reference;

¢ include a brief summary of the background, identifying the complaints considered. [t

is not necessary to include a case history;

e summarise all the oral evidence given to the panel for each aspect of the complaint,
referring, as necessary, to documentary evidence from the contemporaneous records
and from correspondence or other sources;

o explain the findings for each aspect of the complaint clearly;

e consider whether any matters could have been handled better and whether a
recommendation would be appropriate; (Recommendations should not relate to issues
of a disciplinary nature.)

‘o provide clear explanations of meaning if it is necessary to use abbreviations and HPSS
terminology; :

e be short and focused on the main concerns of the complainant;

e be circulated to the complainant and complained against in its draft form to check for

factual accuracy.

2. . When circulating the draft report:

o fourteen days can be considered a reasonable consultation period;
o remind those receiving the draft that the report is confidential to them and the panel

members; .

e ask the complainant, and anyone complained against, to inform the panel, if he/she
wishes to consult on the content of the draft report with an adviser who has not been
previously involved in the complaint, e.g. the health and social services council.

3. The panel 'may decide to feed the report back in person to the complainant and
complained against. :
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ANNEX 2F

CHECKLIST FOR INDEPENDENT REVIEW PANEL REPORTS

A, DOES THE PANEL’S REPORT MEET THE REQUIRED STANDARD?

Compulsory Elements - covers points which the guidance’ and directions’ stipulate must be covered.
Tick for Yes

1. Does the report include all relevant findings of fact?
2. Has the panel expressed its opinion with regard to the facts ? \
3. Has the panel given reasons for its opinions ?

( 4. If the complaint is clinical, is the assessors’ report appended ?

If the panel disagrees with the assessors have they given reasons ?

~
wn

6. - The report must not suggest disciplinary proceedings against anyone. Has it complied with this ?

Discretionary Elements - covers points, which the guidance suggests, may be included in the report but
which are not compulsory.

7. Does the report include suggestions on ways to irhprove services ? '

8. * Does the report include suggestions on ways te improve efficiency/effectiveness ? ——

9. Does the report suggest action which the HSS Trust/ Board / FHS practitioner / mdependent provider ———
might take to satisfy the complainant ?

‘ Complaints - Listening...Acting...Improving: Guidance on implementation of the HPSS Complaints

Procedure, .
issued 25 March 1996 under cover of HSSE circular PRSC (PR) 1/96.

o

The HPSS Complaints Procedures Directions (NI) 1996
- articles 25 (1) (b) assessors’ report, 27 (1-5) report of panel;
Miscellaneous Complaints Procedures Directions (NI) 1996
- articles 26 (1) (b) assessors’ report, 28 (1-5) report ofpanel
The HPSS (Special Agencies) Complamts Procedures Directions (NI) 1996
- articles 25 (1) (b) assessors’ report, 27 (1-5) feport of panel;
Directions to HSS Boards for Dealing with Complaints about FHS Practitioners
- articles 32 (1) (b) assessors’ report, 34 (1-5) report of panel;
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Good Practice - covers general points of good practice.

10.
11,

12,

13.

14,

15.
16.
17.
18.
19,
20.
21
22.

23.

24,
25.
26,

27.

28.

29.
30.
3
32

33.

[s the report dated ?

Is it signed ?

Are the namies and status of panel members given? (e.g.: chairman, convenor, independent lay

member)? .

Is there information on the qualifications and speciality of each assessor ?

Does the report make clear what use the panel has made of the
assessors’ advice?

Is clinical evidence presented so that a lay person can understand it ?

Does the report contain the necessary background information to make sense of the complaint? -

Are the terms of reference (TOR) stated clearly at the beginning of the repont?

Does it say whether the TOR was agreed with the complainant ?

‘Have all the terms of reference been fully addressed in the report ?

Does-the report include information on how the review was conducted ?
Does it Say who gave oral and/or written evidence ?

If the complaint is clinical, have all relevant clinicians given evidence ?

Does the report refer to all the oral and documentary evidence needed to support the findings of fact

and opinions?

Is it clear in the report which type of evidence is being referred to (e.g.: oral/written)?

If suggestions/recommendations are given, are they clear and unambiguous?
Do they follow logically from the findings ?

Does the report say whether the complainant saw all or part of the
report in draft?

Is the report factually accurate?

ASSESSORS’ REPORT

Have the assessors provided a written report as requi‘red‘ to under the directions ?
Is it dated ?

Is it signed ?

Are the assessors’ quali.'ﬁcations‘ givén ?

Do the assessors have appropriate qualifications/experience ?
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34.
35.
36.
37.
38.
39.

40.

C:

The guidance says that the panel m_d_z circulate the draft report so that it can be checked for factual accuracy.

Is it clear on what issues the assessors were asked to advise ?

Is it c_Iear what written or oral evidence they had in giving their advice ?
Does the assessors’ report express the views of both/all assessors ?

If the assessors reported separately, are both reports attached ?

If a joint report, is it clear where they ag;ee and/or disagree ?

Dées the report explain clinical terms ?

Does it reach clear conclusions supported by evidence/expert opinion ?

CIRCULATION OF THE PANEL’S DRAFT REPORT

Circulation should be restricted to those who_need to see it.

41.

42.

D:

. Was the draft report circulated to:

(a) the complainant ?
(b) any person complained against ?

Was the assessors’ report issued with the draft report ?

CiRCULATION OF THE PANEL'’S FINAL REPORT

See question 47 for reports about FHS practitioners.

43,

Withholding the Panel Report - chairs have the right to withhold any part of the report where it is necessary

Was the report issued to:

(a) the complainant ?

(b) the patient/client, if he/she is not the complainant ?

(c) the person subject to the complaint ?

(d) anyone else who was interviewed by the panel (only where appropriate - see 46a)?
(e) the assessors (only where appropriate - see 46b) ?‘

{f) the Chairman of the HSS Trust/ Board ?

(gj the Chief Executive of the HSS Trust/ Board / independent provider / FHS practitioner ?

to protect a person’s confidentiality or health and welfare.

44,

In order to protect confidentiality was the report/part of the report withheld from:
(a) a relevant person ?

(b) any third party ?
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45. Was the report/part of the report withheld to protect the health and social welfare of;
(a) the complainant ?
(c) a relevant person ?

(d) a third party ?

Extracts from the Report - in order to protect confidentiality, chairs have discretion to only send extracts

Sfrom the report to interested parties. This could include sections referrinig to named individuals, i.e.
interviewees, while assessors may only need to see the summary of findings and recommendations.

46. Were relevant extracts (where appropriate) sent to:
(a) anyone else who was interviewed by the panel ?
(b) the assessors ?

'

Complaints about FHS Practitioners - the guidance and FHS directions outline arrangements for

issuing

reports about FHS practitioners. Chairs must make any circulation requirements clear to HSS Board CEs ( \)
when issuing the final report on a FHS complaint. See also questions' 47-49 on protecting confidentiality.

47. Was the report issued to the Chief Executive of the HSS Board ? - -

48, v Was the Chief Executive instructed to forward the report, as required, to:
| (a) the complainant ?
(b)  the FHS practitioner complained about ? -
(c) any person who is not a participant but who was interviewed by the panel (only where

appropriate - see 46a) ?
(d) the patient if he/she is not the complainant ?
(e) the assessors (only where appropriate - see 46b) ?

6] the chairman of the HSS Board ?

Commlssmner for Complaints - chairs must ensure that complamants are aware of their right to contact the

NI Commissioner for Complamts.

49, Did the copy sent to the complainant include a notice explaining their right to approach the
Commissioner for Complaints if they are not content with the outcome of the review ?
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SECTION 3

ROLE OF THE COMMISSIONER FOR COMPLAINTS
(THE OMBUDSMAN)

¢ The Ombudsman's Igrisdiction

e What can the Ombudsman investigate?

o s there anything the Ombudsman can't investigate?
e What can the Ombudsman do for the complainant?
¢ The Ombudsman's Initial Investigation

C . Good'Practice for Trusts.

e Professional Advisers

Planning and Performance Management Directorate 43

D
HSSPS 333-294-059




DHSSPS

333-294-060




SECTION 3 - ROLE OF THE COMMISSIONER FOR CO.MPLAINT_S
- (THE OMBUDSMAN) *

The Ombudsman's Jurisdiction

3.1 The Ombudsman deals with complaints from people who claim ‘to have
suffered injustice because of maladministration by government departments and public bodies
in Northern Ireland. :

32 The Northern Ireland Ombudsman's Office was established in 1969. Current
powers and responsibilities are laid down in the Ombudsman (Northéi‘n Ireland) Order 1996 -
- and the Commissioner for Complaints (Northern Ireland) Order 1996. From 1 December
C, 1997 these powers were extended, by the Commissioner for Complaints (Amendment)

(Northern Ireland) Order 1997, to include all complaints by, or on behalf of, HPSS patients.

3.3 The Iegiélation, for the first time, brought within the Ombudsman's jurisdiction
- complaints about:

e HPSS services provided by primary care Sservices practitioners, their staff, or their
deputies or locums; .
e actions taken wholly or partly as the result of the exercise of clinical judgement.

3.4 The legislation also made other changes:

e to clarify the Ombudsman's powers to investigate complaints about independent
tﬁ sector providers where they have contracted to provide HPSS services;
e to give staff employed by Trusts, Boards, FHS practitioners; independent providers
( and those workipg ‘ffor them, a,rig.hf to complain to the Ombudsman if they consider
that they have suffered injustice as a result of complaints procedures operated by
HPSS bodies.  Staff would be expected to have gone through established local
grievance procedures before approaching the Ombudsman. '

3.5 The legislation allows the Ombudsman to pass information discovered in the
course of an investigation to a professional regulatory body (for example, the General
Medical Council) and/or to an employing authority, if he believes that to be necessary to
protect the health or safety of patients or the public. '

Y
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What can the Ombudsman investigate?

3.6 The Ombudsman can consider cornplaints from people who claim to have
suffered injustice because of maladministration by any body within the Ombudsman's
jurisdiction.

3.7 ~ The term 'maladministration' is not defined in the Ombudsman's legislation but
is taken to mean poor administration or the wrong application of rules. Some examples,
which the Ombudsman may regard as maladministration, include:

e avoidable delay;
faulty procedures or farhng to follow correct procedures
not telling complainants about any nghts of appeal they have;
unfaimess, bias or prejudice;
gwmg advice which is misleading or 1nadequate
' refusmg to answer reasonable questlons
drscourtesy and failure to apologrse properly for erTors;
. mrstakes in handhng claims;
not offermg an adequate remedy where one is due

38 The main stages at which complaints may be made to the Ombudsman are
where: S PO ‘

o the responsible HPSS body, primary care services practitioner, or independent
provider, has refused to investigate a complaint because it fell outside the HPSS time
limits, and the relevant convenor has upheld that decision;

¢ a complainant is dissatisfied following local resclution and the convenor has refused
his request for an independent review;

o the complainant is dissatisfied wrth the process or the outcome of the independent
rev1ew

39 Where a complalnt fall§ into one or other of the first two of these categories,
the Ombudsman may, if he considers the complamt warrants it, recommend that the decision
of the convenor should be reconsrdered in preference to an Ombudsman 1nvest1gatron of the
substance of the ongmal complarnt Thrs reflects the Ombudsmans view that the HPSS
complaints’ procedure should ‘be’ fully exhausted ‘before he 1nvesttgates and that such
investigations should be'a {ocal HPSS responsrbtllty wherever possible. Similarly, when a
complaint falls into the thrrd category, he may recommend that the panel reconsrder it, or that

a fresh panel i 1s set up

3.10 When the Ombudsman decrdes to investigate a complaint, HPSS Trusts and

)

Boards should appoint a liaison officer Who has suitable seniority and authority. The -

Ombudsman provides advice on the functions of liaison officers when a Statement of
Complaint is sent to the Trust/Board.
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Is there anything the Ombudsman can't investigate?

3.11 , The‘,(jm,budsm'ank generally will notvinvestigate a complaint if;

the action complained of took place more than 12 months ago;

a person can appeal to a tribunal; -
~a person could go to court; |

the organisation has not done anything wrong;

it is about government policy or the content of legislation; or

the Ombudsman thinks the action or decision being complained about is reasonable.

312 A number of the decisions taken by government and public bodies are-left to
the discretion of the individual body, i.e. the decision is one which depends on the judgement
of the decision maker(s) rather than, for example, on satisfying any stated conditions. The
( Ombudsman can only investigate such a discretionary decision if there is evidence that there
‘ has been maladministration in the way the decision is made, or if the decision is clearly
unreasonable . ’ | :

What can the Ombudsman do for the complainant?

3.13 Following an investigation, thelOmbudsman may conclude that a complaint
was wholly or partly justified, or that it was not justified. Ifit is found that the complaint-is
justified, the Ombudsman can recommend that the body complained about should provide a
remedy. Although the Ombudsman has no power to enforce the recommendations the bodies
almost always accept them. Where a recommendation is made under the Commissioner for
Complaints legislation, the complainant may seek damages in the County Court if a public
body fails to provide the recommended remedy.

3.14 It is not the Ombudsman's role to obtain compensation for individuals.
However, if it is decided that a person has suffered because of something an organisation has
{ done wrong, the Ombudsman will try to get the organisation to put the person in the position
he/she would have been in if they had been treated fairly in the first place. This may involve
(" recommending a consolatory payment, but often the Ombudsman may consider that an
apology is sufficient and will also tell the organisation to improve its procedures so that no- -
one else suffers in the same way. ‘ |

The Ombudsman's Initial Investigation

3.15 In deciding whether to investigate a complaint the Ombudsman will have
access to all papers relating to any local resolution and independent review investigations.
Where a case has been the subject of an independent review, these papers will include the
report of the panel and the associated independent assessors' reports. In deciding whether to
take on a case, the Ombudsman will wish to satisfy himself that there are sufficient grounds
for an investigation by him. He will obtain independent professional advice as necessary to
help him with cases involving clinical issues.
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Good Practice for Trusts

3.16 The possibility of an investigation by the Ombudsman reinforces the need to
ensure that complainants are always given clear and specific reasons why any request for
local resolution or 1ndependent review is not accepted Panel reports and subsequent letters
from Chief Executives to complamants about the action to be taken, should ¢learly address
the concerns of the complainants.. Similarly, where complalnts are not upheld following local
resolution or independent review, there should always be well-reasoned: explanations,
demonstrably grounded wherever possxble on venﬁed facts. Where action'is being taken, for
example to change procedures or 1mprove serv1ces, the complalnant should always receive a
specific indication of what those are.

3.17 - Trusts/Boards should ersure that appropnate references are made to the role of
the Ombudsman ‘whén publicising theit complaints procedure, and in the responses they make
to individual complamants It is 1mportant that all complamants know when and how
they can complam to'the Ombudsman, and undetstand that the Ombudsman has drscretlon

© case-by-case, on whether he investigates complaints within his jurisdiction, and that he wrll

determme whether there are adequate grounds for any investigation.

3.18 - The Ombudsmar has published a leaflet for'thé general public to explain his
new powers. Coples were sent to Trusts. As a matter of good practice, complaints officers
and convenors may wxsh to enclose a copy of the Ombudsmans leaflet with any letter
referring to the complamant’s nght to take their concerns to the Ombudsman.

Professional Advisers

3.19 The Ombudsman has access to independent medical, dental, nursing, PAMs,
and pharmaceutical advisers, to help him on a case-by-case basis. While independent of the
HPSS complaints procedure, the Ombudsman is a key component of it. The prompt release
by Trusts and other employers of professional staff invited by the Ombudsman to advise on
particular cases is essential in ensuting that he is able to dlscharge his new responsibilities
effectively. Releasmg staff to advise the Ombudsman must be regarded as of equal priority to
the release of staff to advxse mdependent review panels
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SECTION 4

USEFUL INFORMATION

Legal Framework

Key Objectives of Complaints Procedure
Patient/Client Confidentiality

Third Party Confidence

Use of Anonymised Information

Distribution of Statement of Complaint and Independent Review Panel Reports
Role of Chief Executives

Access to Health or Social Services Records
Code of Practice on Openness in the HPSS
Complaints under the Children Order

Role of Registration and Inspection Units
Complaints affecting more than one HPSS Body
Continual/Vexatious Complainants '
Staff Grievance Procedures

Disciplinary Action

Investigation by a Professional Body
Independent Inquiries and Criminal Investigation
Possible Claims for Negligence

Complaints about services commissioned by Boards
Complaints against Independent Providers

HPSS Private Pay Beds

Training

Monitoring

Annex 4A: Definition of a Habitual/Vexatious Complainant
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| SECTION 4 - USEFUL INFORMATION

Legal Framework

4.1 The following Directions provide the legal framework for the complaints
procedure: \

e The Health and . Personal Social Services Complaints Procedures Directions (NI)
1996, issued 1996; - ’ ‘ ' |

e Directions to Health and Social Services Boards on procedures for dealing with
complaints about family health services practitioners, issued 1996;

e The Miscellaneous Complainté Procedures Directions (NI) 1996, issued 1996;

( o The Health and Personal Social Services (Special Agencies) Complaints Procedures
Directions (NI) 1996, issued 1996; S -
C o e Directions to Hgalth and Social Services Boards on Procedures for Dealing with

Complaints about Family Health Services Practitioners and Providers of Personal
Medical Services, issued 1998; and ' | :

o Directions to Health and Social Services Boards Concerning the Implementation of
Pilot Schemes (Personal Medical Services), issued 1998. :

4.2 ‘The followihg f{egulatidns affect the c"ompla-i'nts procedure:

The General Medical Services Regulations (NI) 1997,

“The General Dental Services Regulations (NI) 1993;

The General Ophthalmic Services Regulations (NI) 1986;

The Pharmaceutical Services Regulations (NI) 1997

The Health and Social Services (Fundholding Practices) Regulations (NI) 1993.

Key Objectives of Complaints Procedure

Q 4.3 The key objectives of the HPSS cotnplaints procedure, introduced on 1 April
1996, are: ' :

e case of access for patients and complainants

o a simplified procedure, with common features for complaints about any of the
services provided as part of the HPSS ‘

e separation of complaints from disciplinary procedures

e making it easier to extract lessons on quality from complaints to improve services for

patients . | e

e faimness for staff and complainants alike

e more rapid, open processes R

e an apprOachythat is honest, thorough, with the prime aim of resolving the problems
and satisfying the concerns of the complainant..
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4.4 The Department remains committed to achieving all these objectives. They
are a key part of action flowing from the Charter for Patients and Clients and Well into 2000,
the agenda for improving health and well-being’.

Patient/Client Confidentiality

45 Advice on patient/clients conﬁdentlahty is given in a code of practice® and

Trusts must follow this advice in its use and handling of personal health mformatlon
connected with a complamt

46 - ltis not necessary to obtain the patrent’s/chent s express consent to the use of

_ therr personal information to mvestlgate a complamt Even s0, it 1S good practlce to explain

to the patlent/chent that information from hxs/her health or social services records may need

to be disclosed to the complamts officer, to chmcal assessors, and p0351b1y to the convenor

and panel members but only if they have a demonstrable need to know, for the purposes of
investigating the complamt If the patlent/chent ob]ects to this, it should be.explained to(

- himv/her that this could compromlse the 1nvest1gat10n and his/her hopes of a satisfactory
outcome to the complamt The patlent's/chent s w1shes should always be respected unless

there is an ovemdmg public interest in contmumg wrth the matter

47  Where a cornplamt is made on behalf of a patlent/chent who has not

authorised someone to act for him/her, care must be taken not to disclose health or social
services information to the complainant, unless the patient/client has expressly consented to
its disclosure. ' :

Third Party Confidence

- 4.8 The duty of confidence apphes equally to third parties who have given

information or who are referred to in the patient 's/client’s records. Part1cu1ar care must be
taken where the pat1ent's/chent s records contain information provided i in conﬁdence by, or
about, a third party who is not a health or social services professional. Only that information
which is relevant to the complaint should be considered for disclosure, and then otily to thos¢
within the HPSS who have a demonstrable need to know in connection with the complaint

investigation. Third party information must not be disclosed to the patlent/chent unless the (

person who provided the information has expressly consented to the disclosure.

4.9 ' Disclosure of 1nformat10n provrded by a third party outside the HPSS also
requires the express consent of the third party If the thlrd party Ob_}CCtS then it can only be
disclosed where there is an ovemdmg pubhc interest in domg sO.

Use of An,onymised Information

4.10 Where anonymised information about patients/client and/or third parties
would suffice, identifiable information should be omitted. Anonymising information does

T Well into 2000 - A Positive Agenda for Health and Well-being, DHSS, 1997
8 The Protection and Use of Patient and Client Information - Guidance for the HPSS, HSS Executive, March
1996
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not of itself remove the legal duty of confidence but, where all reasonable steps are taken to
ensure that the recipient is unable to trace the patient/client or third party identity, it may be
passed on where justified by the complaint investigation. Where a patient/client or third party
has expressly refused permission to use information, then it can only be used where there is
an overriding public interest in so doing. '

Distribution of Statement of Complaint and Independent Review Panel Reports

4.11 The statement of complaint should be sent to any person who is subject to a

“complaint about a Trust, Board, or independent provider. For complaints about family health

services the statement must go to the person subject to the complaint and to any other person
named in the complaint. Convenors may also need to give a copy to the lay chairman with
whom they consult, or to any advisors in respect of clinical issues. Only exceptionally should
it be necessary to circulate the statement more widely at the convening stage. Ifa panel is

established further limited circulation to panel members and assessors will be necessary.

4.12 The distribution of the final report of an independent review panel is set out in
paragraph 2.42. Panel chairmen have authority to withhold any part of the report from any
person or organisation if .they consider it necessary fo protect the confidentiality of the
patient/client or third party, or the health of the patient/client or complainant.

4.13 Lay chairmen need to ensure that the covering letter to Chief Executives of
Trusts / Boards / independent providers / FHS practitioners enclosing their copy of the report
explains that the report should be circulated only to those officers and professionals who need
to see.the report. Others, for example those who are not themselves the subject of the
complaints should receive only those parts of the report that relate to the information given by
them.

Role of Chief Executives

4.14 The circulation of final reports on FHS complaints is not the responsibility of
panel chairmen. The chairman is only required to send a copy to the Chief Executive of the
Board that established the panel. It is the duty of the Chief Executive to arrange for
distribution. The Chief Executive however does not have authority to decide if any part of
the report should be withheld from any of those to whom he is required to send it. That
authority lies with the panel chairman. The Chief Executive should abide by a chairman's
decision to withhold any part of a report.

Access to Health or Social Services Records

415 The complaints procedure may be used to. investigate a complaint about any
aspect of an application to obtain access to health or social services records as an alternative
to making an application to the courts. This does not affect the patient's/client’s right to take
the matter to a court if he/she remains dissatisfied with the outcbme of an investigation.

4.16 Where the complaint relates to a decision to withhold access to all or part of

the record, the role of an independent review panel is to advise the record holder of their -
opinion. It remains the responsibility of the record holder to decide whether access should be
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granted. Care must be taken to ensure that in reporting the outcome of an investigation into a
complaint about access to health or social services records, the patient/client does not obtain

A information to whrch he/she is not entitled. This is partrcularly 1mportant in the following

circumstances:

e when access has beén denied on the grounds that it would cause serious harm to the
p’hysical or mental health of the patient or any other individual;

¢ where information relates to or was provrded by a third party who could be identified
' frorn that 1nforrnatron and who had not consented to 1ts drsclosure or

417 - Access to health records comprled before 30 May 1994 is at'the discretion of |

the record holder, hav1ng regard to the fact that such records were not comprled in the
expectatron that they would bé disclosed to the patlent This is an addmonal factor to be
borne in rmnd when cons1der1ng whether to grant access to such records

4,18 It remains current pollcy that patrents/chents should be allowed to see what is|
' wntten about them in therr health or socral servrces records whenever possrble

4, 19 " Complarnts records should normally be kept separate from health or socral‘

the patrents/chents heal_th or socral services records ‘
Code of Practice on Openness in the HPSS

4.20 Complarnts about non-disclosure of other information under the Code? can be
considered under the HPSS complaints procedure.

Complaints under the Children Order

421 Complaints made in relation to personal social services for children should
always be considered: under the Representattons and Complarnts Procedures established
under the Chrldren {(NI) Order 1995 o (

422 The Children Otder Representatlons and’ Complamts Procedures apply to
services provrded under Part'IV of the Order and to Schedule ‘5, paragraph' 6 (matters
regarding the “usual fostéring limit”). The effect' of Part IV is that the Children Order
procedure applies to all personal social services provided to children and their families under
the order. Complaints from those providing services for children (day care, child minding,
residential care) which relate to registration - requirerients do not fall ' within the
Representatrons and Complaints Procedures and should be addressed under the specrﬁc

' procedures set out in the Order.

423 Some personal social services for children fall outsrde the scope of Part IV of
the Children Order, for example, adoption, matters relating to the work of the Area Child
Protection Commiittees, and the production of welfare reports in private law cases. Guidance

* Code of Practice on Openness in the HPSS, HSS Executive, October 1996
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already issued under the Children Order urges Trusts to adopt a flexible approach and to

consider all matters relating to personal social services for children undér the procedures for
- Children Order cases. Particular regard should be given to Volume 3 (chapter II) in the

Children Order Guidance and Regulations. It is most important that in the event of any

uncertainty as to the procedure to be adopted in a particular case that the matter is
~ resolved speedily. “

The Role of Registration and Ihspection Uynits

424 Independent and statutory residential and nursing homes that provide services
under contract to the HPSS must operate a complaints procedure that meets the requirements
of the HPSS complaints, procedure., Complainants should normally be encouraged to

complain to the service provider under local resolution, but retain the right to complain

directly to the local regis_tration and inspectiqn unit, if they so wish.

425 Registration and inspection units. have a -statutory duty to inVeS’tigate any
complaint that they receive about the care and well-being of residents. Complaints handled
by units will normally be investigated in line with the requirements of the HPSS complaints
( procedure'®. The unit will seek to resolve complaints under local resolution, with residents

. having the right to seek independent review if they remain dissatisfied. Exceptions will be
those of a serious nature that indicate 2 breach of registration requirements, including the

_ fitness of those working in or responsible for the home that may lead to cancellation of
 registration. These will be handled separately under the statutory duty imposed by The

Residential Homes (NT) Order 1992.
Compl‘aints affecti‘ng" more than one HPSS body

4.26 Where an HPSS body receives a complaint which is solely conicerned with
services provided by another health body or a body outside the HPSS, the compldints officer,
in consultation with the complainant, should arrange that it is passed immediately to the
correct body. This action should be confirmed in writing to the complainant and the body

A ' concerned.
, 427 Where a complaint relates to the actions of two or more HPSS bodies - for
( ‘ example, two Trusts, or a family health services practitioner and a Trust, there should be full

co-operation between the complaints staff of these bodies to resolve the complaint. Where a
complainant wishes to pursue such ralatéd'~ébmp1aiﬁts to independent review, the convenors
involved should liase with the aim of establishing close co-operation with the respective
bodies. Good practice suggests. that a final draft resporise should be shared prior to being
sent. Legally, sepa_rvatyc_pahels‘ need to be established, but they might nevertheless comprise
the same panel chairman and, in some cases, the same third panel member. It may also be

possible in these circumstances for the same assessors to be used.

428 The chairman might also wish to establish close working arrangements

between the panels - possibly meeting on the same day, in the same place - and ensuring that
between them they deal with all issues. While each panel must make its own separate report,

19 Registration and Inspection Unit Complaints Procedure, Eastern HSS Board, November 1997
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. or vexatrous R
‘mto 'tHe complamts

this could help the chairman ensure commonahty of findings and also that each HPSS body
recewed approprrate advrce

Conti’nual/vexa‘tiolus complainants

4.29 Habitual and/or vexatious complainants can be a problem for HPSS staff, The

.d1fﬁculty in handling such complaints can cause undue stress for staff and placing a strain on

time and resources. HPSS staff are trained to respond with patience and sympathy to the
needs of all complainants but there are timés when theére is nothing further, which can
reasonably be done to assrst them or to rectify a real or percerved problem.

4.30 N There are two key consrderatlons when detenmmng how to handle such
’complalnts The ﬁrst is to “ensure’ that the complamts procedure has been correctly
implémented so far‘as possible; that no matenal element of a complamt has been
overlooked or inadequately addressed; and to appreciate that even habitual or vexatious
complaints may have aspects that contaln some substance The need to ensure an equitable

' approach is crucxal

4

4.31 : The second is to 1dent1fy the stage at whrch a complamt has become habitual
approach i$ to develop an approved pohcy that is' formally incorporated
rocedure Implementatlon of such a pohcy should only occur in
f;Informatlon on the handhng of habltual and vexatious

) “complamts could also be made avarlable to the pubhc as part of the matenal on the

complaints process as a whole.”

4.32 A vexatious complaints policy should only be used as a last resort after all
reasonable measures have been taken to resolve the complamt using the HPSS
complaints procedure, for example through local resolution, conciliation, or
mvolvement of the health and socnal services council as approprlate Judgement and

dlscretron must be used in applymg the criteria to 1dent1fy potentxal habitual or vexatious

complamants and in decxdrng the action to be taken in specific cases. The policy should only
be implemented followmg careful consideration by, and with the authonsatron of, the
Chairman and Chief Executive of the Trust or their deputies in their absence. (

i

4.33 o Where complamants have been identified as habitual or vexatrous in

accordance w1th _the criteria in Annex 4A the Chief Executrve and Chamnan (or appropriate

deputres m therr ce)'wrll determme what actlon to take "The Chref Executive (or
deputy) wrll 1mplement;'sufch action and w1ll notrfy the complamant in wntmg of the reasons
why he/she has been classrﬁed as habrtual or vexatious complamants and the action to be
taken. ThlS notrﬁcatron may be cop1ed for the mformatxon of others who may be involved,
for example concrhator health and social serv1ces councrl Member of Legrslatlve Assembly,
Member of Parhament A wntten record must be kept of the reasons why a complarnant has

been classified as habitual or vexatious.

4 34 The Chref Executrve and Chalrman may decide to deal with complaints in one
or more ways, for example:
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e Try to resolve matters, before invoking this policy, by drawing up a signed
'agreement’ . with  the complainant (and if appropriate involying the relevant
practitioner in a two-way agreement) yhich sets out a code of behaviour for the

he Board is to continue processing the complaint. If these terms
are contravened, consideration would then be given to implementing other action as
indicated in this section. , ‘ ‘ .

o Decline contact with the complainants either in person, by telephone, by fax, by letter
or any combination of these, provided that one form of contact is maintained.

e Notify the complainant in writing that the Chief Executive has :,esp‘onded fully to the
points raised and has tried to resolve the complaint but there is nothing more to add
and continuing contact on the matter will serve no useful purpo‘se. ‘The complainants
'should also be notified that the correspondence is at an end and that further letters

 received will be acknowledged but not answered.

parties inyolved if the Board is to cont

o Inform the complainant that in extreme circumstances the Trust reserves the right to
pass unreasonable or vexatious complaints to its solicitors. 4
( e Temporarily suspend all contact with the complainant or investigation of a complaint
whilst seeking legal advice or guidance from the HSS Executive, or other relevant
( agencies. '
435  Once ggmplainants have been determined as 'habitual or vexatious' there needs
to be a mechanism fof,withdrawing this status at a later date if, for example, complainants
,,sub‘sequcritfly dkezmon'styratew a more reasonable approach or if they submit a further complaint
for which _pyon}na'l‘ complaints procedures would appear appropriate. Staff should previously
have used discretion in recommending 'habitual or vexatious' status at the outset and
discretion should similarly be used in recommending that this status be withdrawn when
appropriate. Where this appears to be the case, discussion will be held with the Chief
Executive and/or the Chairman (or their deputies). Subject to their approval, normal contact
with .the cqmplaina_nts and application of the HPSS complaints procedure will then be
resumed. See Annex 4A for further guidance on the definition of a vexatious complainant.

Staff Grievance Procedures

, 4.36 It is important to recognise that the HPSS complaints procedure is designed to
( address the concej:ms of patients and clientg, not those of staff. Trusts and other HPSS bodies
have separate procedures for handling staff grievances. ‘Local procedures will also cover -
more general grievances. Disputes about contractual matters between Boards and primary
care services practitioners should not be handled through the complaints procedures. Staff
may complain about the way they have been dealt with under the HPSS complaints procedure
and provided they have exhausted the local grievance procedure, may take the matter up with
the Ombudsman. FHS practitioners may also complain to the Ombudsman about the way

they have been dealt with under the complaints procedure.

4.37  If any complaint receive'd by a member or employee appears to raise matters
normally dealt with by: |

e an investigation under the disciplinary procedure;
o one of the professional regulatory bodies;
e an independent inquiry into 2 serious incident; or
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e an investiaation ofa criminal offence.

* the person in receipt of the complaint should i mmedlately advise the complaints officer.

The complamts officer (or the convenor) must not 1n1t1ate any action on these matters,
but must 1mmed1atelv refer them to the person appornted to deal with such matters.

Disciplinary Action ' \ , ' , )

438 - '"Whena decxs1on is made to embark upon a dlscrphnary investigation, action
under the complaints procedure on any matter which is the subject of that investigation must
cease. Where there are aspects of the complalnt hot covered by the: dlsc1plmary investigation,
they should continue to be dealt W1th under the complaints procedure. “The Chief Executive
must advise ‘the ¢omplainiant in writing that a dlscxplmary mvesttgatlon is under.way; that
they may be asked to take part in that process; and how any outstanding aspects of their
complaint not affected by the dlSClphnary mvestlgatlon w111 be taken forward

- 4.39 ~ If there are no outstanding issues from the complamt requiring 1nvest1gatxon

the complamant should be advised in writing by thé Chief Executlve that no further action
will be taken other than through the disciplinary procedure.

440 - If referral for dxsmphnary 1nvest1gatlon 1s made dunng local resolutxon then

this’ part of the procedure should be completed by a letter from the Chlef Executlve settmg out

the action taken by'the Trust. When referral occurs durmg the mdependent review process, a
similar letter should be 1ssued on completlon of that process In draﬁmg these letters, the
overall consxderatlon must be to ensure that when the mvestlgatlon has rnoved into the
dlsCIphnary procedure, the cornplamant is not left feehng that their gnevance ‘has only been
partly dealt with.

441 If the complainant asks to be informed of thé outcome of the disciplinary
investigation, the Trust's résponse must balance the need to reassure the complainant that
their grievance has been dealt with seriously and satxsfactonly, with the need to protect the
right of confidentiality of its staff. The guiding pririciple should be that the complainant
should receive the same consideration and 1nforrnatlon as if the matter had been dealt with/

- under the complamts procedure They therefore have a tight to know what happened; why it

C

happened and what actlon has been taken to prevent it happenmg again. They can also be ( )

told, in general terrns that d1501p11nary actlon may be 1mposed as a result of the complamt
Investig’ationby a Professiona! Bbdy

4.42 A snmlar approach should be adopted in 'a case referred to a statutory
regulatory bady, for example the UKCC for nursés, midwives and health visitors. The Chief
Executive must inform the complainant in writing of the referral to the regulatory body, and
explain that: the Trust now has no control over what happens or over what period; giving as
full a response as possible on the matter; and indicating that the information may need to be
passed to the regulatory body. The letter should also explain how any other aspect of their
complaint not covered by the referral to the regulatory body will be investigated under the
complaints procedure.
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Independent Inqui_ries and Criminal In‘vés‘t‘ig_gtign

4.43 Where an independent inquiry into a serious incident .or .a criminal
investigation is initiated, the Chief Executive should immediately advise the complainant of
this in writing. As the complaints procedure cannot deal with matters subject to any such
investigation, consideration of those parts of the original complaint must be suspended until
the other investigation is concluded. When this happens before the investigation of the
complaint has been completed, a full report of the investigation thus far should be made
available to the complainant. o -

4.44 When the independent inquiry or criminal investigation has concluded,

cogsideration of that part of the original complaint on which action was suspended can
recommence if there are outstanding matters which remain to be dealt with. '

Possible Claims for Negligence

4.45 In the early part of the process it may not be clear whether the complainant
| simply wants an explanation and apology, with assurarices that any failures in service will be
C rectified for the future, or whether they are in fact seeking information with litigation in mind.
' It may be that an open and sympathetic approach will satisfy the complainant. However, if
the complainant indicates an intention to instigate or instigates legal action about 2
matter that is the subject ‘of a complaint, the complaints procédure should be
immediately brought to an end. The Chief Executive should advise the complainant and
the complained against in writing of this decision. ' | |

446 . At the first indication of a possible claim for negligence, or where the
complainant has initiated legal proceedings, the principles of good claims management and
risk management should be applied. There should be a full and thorough investigation of the
events. In any case where negligence has been accepted, a speedy settlement should be
( sought. ' - o ~

447 It is not the intention of the complaints procedure to deny someone the
opportunity to pursue a complaint if the person subsequently decides not to take legal

Q action. If he/she then wish’és’_t’o pursue their complalnt yhrough the complaints process the

investigation of their complaint should commence or résume.
Complaints about services commissioned by Boards

4.48 " Complaints about commissioning decisions made by Boards may be made by

or on behalf of any individual personally affected by 2 commissioning decision taken by the

Board. Of course health and social services councils may wish to raise general concerns
about commissioning issues with the Board. They should receive a full explanation of the
Board's policy. These issues should not, however, be dealt with under the complaints
procedure. Panels may criticise the way in which a commissioning decision has been reached
- for example on the grounds that the Board did not consult properly” or take appropriate
clinical advice - but where a purchasing decision has been taken properly and reasonably,
panels will not be able to suggest an alternative decision. ‘ \ -
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4.49 Where a complalnt concerns the exercise of clinical Judgement the Board will
nominate at least two clinical assessors to the panel with experience of exercising clinical
Judgement ina comrmssromng context. Ifthe cornplamant wishes to pursue a complaint both
about the actual services and the comm1ss1on1ng decision involved, the assessors will need to
represent between them the appropnate clinical expenence for both aspects.

Complaints against independent providers

4.50 ~ The complaints procedure applies equally to services provided for HPSS
patrents and clients by the mdependent sector. Complaints abou: the actual services
' purchased from the independent sector must be treated as such and not as complamts about
commissioning decisions.  If a complainant wishes to complain about the related
comm1ssron1ng decision at the same time this should be pursued th:ough the same procedure
in parallel. '

4, 51 o Boards should spec1fy in their contracts with 1ndependent provrders that the

: provrder must set up and run a local resolution process as far ; as poss1ble as 1dent1ca1 to and as <

good as local resolutron that HPSS provrders are requlred to provrde and that ‘they must
"cooperate with the mdependent review proceduire. Contracts made’ by Boards and Trusts
- should include a requrrement on the mdependent provrder and its staff to co- operate with any
mdependent review. process that is set up, and to mdemmfy them for the costs of setting up
and running the arrangements.

4.52 Where a Board has commissioned the service concerned, the convening and
panel stages of the independent review process will be orgamsed by the Board in the same
way as for review of complalnts agamst other commissioning decrsrons However, the
quest1ons to be addressed will be about the service concemed Complamts may be pursued in
this way by, or on behalf of, existing or former HPSS users of services purchased from the
independent sector by the Board. Such complaints must relate to the services in question. - (

453 A complamt_ under the procedures of the Reglstered Homes (NI) Order 1992
,< (through the Inspectron ‘U' ‘Manager of the Board and if the 1ndependent provrder is

under the HPSS complalnts procedure

4.54 If a complaint a"‘g%ainst an independent provider registered under the Order is
not resolved locally the convenor may, with the complainant's consent, delay the instigation
of independent review untrl the Inspectlon Unit Manager (of the Board registering the
independent prov1der) has had the opportunity to attempt to resolve the complaint.

HPSS Pr,ivate Pay B‘.‘eds'
4.55 The cornplaints procedure covers any complaint made about the Trust's staff or

facilities relating to care in private pay beds, but not to the private medical care provided by
the consultant outsxde his HPSS contract.

Planning and Performance Management Directorate ~ 58 333-294-076




DHSSPS

Training

4.56 ~ Training is the key to making the complaints procedure work effectively.
Training materials have been provided for Trusts and Boards, who have a responsibility to
ensure that staff are competent and. confident in dealing with expressions of concern or
complaint. The improvement of these skills .continues to be a high priority of Chief
Executives and their boards. Boards should also consider the scope for joint training of staff,
convenors, lay chairmen and panel members. Convenors and other staff should not be asked
to undertake their role without appropriate training.

4.57 Good practice suggests that key players will benefit from regular informal
discussion of matters of common interests. The annual publication of the Ombudsman's
Report offers useful points for such discussions. The Department will consider holding
seminars on matters of regional interest, and is in regular touch with complaints officers and
convenors on such matters.

Monitoring

4.58 The boards of Boards and Trusts should receive quarterly reports on
complaints, in order to: ' ,

e monitor arrangements for local complaints handling;

e consider trends in complaints; and

e consider any lessons that can be learned from complaints, particularly for service
improvement.

4.59 | Trusts/Boards* must publiéh annually (in their Annual Report) a report on
complaints handling and send copies to relevant health and social services councils. These
reports must not breach patient confidentiality.

- *Only relevant to complaints about Boards themselves. Complaints against FHS Practitioners, GP

Fundholders, and Independent Providers will not be included

4.60 Directions require Boards to monitor arrangements for dealing with
complaints. Patient's and Clients Charter guidance reinforces this and requires Trusts to keep
the relevant commissioning authorities informed of progress in dealing with complaints. An
increase in the number of complaints is not in itself a reason for thinking the service is
deteriorating. It might mean the organisation is becoming more responsive to complaints.
The important point is to handle complaints well and to feed the lessons into quality

improvement..

4.61 " Consideration should be given to collection of local data on:
. oral complaints not recorded in writing;
. patients' comments’'and suggestions;

changes in practice and procedure as a consequence of complaints handling.
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4.62 Complaints handling should be monitored on a regular basis through, for
example patient satisfaction surveys. Such information will enable providers to improve the
quality of their services, and help to inform purchasers in the contracting process.

4.63 ‘The Department will continue to monitor the number and type of complaints,
and action taken to improve the quality of services as a result of complaints. Hospital and
community health and social services statistical collection will continue to*be through the

- completion by Trusts and Boards of the CH8 and CHB returns.

()
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ANNEX 4A
DEFINITION OF A HABITUAL OR VEXATIOUS COMPLAINANT

1. Complainants (and/or anyone acting on their behalf) may be deemed to be habitual or
vexatious complainants where previous or current contact with them shows that they meet

TWO OR MORE of the following criteria:

2. Where complainants:

e Persist in pursuing a complaint where the HPSS complaints procedure has been

fully and properly implemented and exhausted (e.g. where investigation has been

. denied as 'out of time', where a convenor has declined a request for independent
review).

e Change the substance of a complaint or continually raise new issues or seek to -
prolong contact by continually raising further concerns or questions upon receipt |
of a response whilst the complaint is being addressed. (Care must be taken not to
discard new issues that are significantly different from the original complaint. These
might need to be addressed as separate complaints.)

o Are unwilling to accept documented evidence of treatment given as being factual,
e.g. drug records, nursing records or deny receipt of an adequate response in spite of
correspondence specifically answering their questions; or do not accept that facts
can sometimes be difficult to verify when a long period of time has elapsed.

e Do not clearly identify the precise issues which they wish to have investigated,
despite reasonable efforts of staff and, where appropriate, the local health and social
services council to help them specify their concems; and/or where the concerns
identified are not within the remit of the Trust or Board to investigate.

e Focus on a trivial matter to an extent that is out of proportion to its significance and
continue to focus on this point. It is recognised that determining what is a 'trivial
matter can be subjective and careful judgement must be used in applying this
criterion.

e Have threatened or used actual physical violence towards staff at any time — this
will in itself cause personal contact with the complainant and/or their representatives
to be discontinued and the complaint will, thereafter, only be pursued through written
communication. All such incidences should be documented.)

e Have in the course of addressing a registered complaint had an excessive number of
contacts with the Board placing unreasonable demands on staff. (A contact may be in
person or by telephone, letter or fax. Discretion must be used in determining the
precise number of 'excessive contacts' applicable under this section, using judgement
based on the specific circumstances of each individual case.)
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Have harassed or been personally abusive or verbally aggressive on more than one
occasion towards staff dealing with their complaint. (Staff must recognise that
complainants may sometimes act out of character at times of stress, anxiety, or
distress and should make reasonable allowances for this. They should document all

incidents of harassment.)

Are known to have recorded meetmgs or face-to- face/telephone conversatlons

‘without the prior knowledge and consent of other parties involved.

Display unreasonable demands or patient/coniﬁléxiiiﬁiftieibéctations and fail to
accept that these may be unreasonable (e.g. insist on responses to complaints or
enquiries being prov1ded more urgently than 1s reasonable or normal recognised
practice).
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